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Preface

The international human rights system remains as dynamic as ever.
If at the end of the last century there was a sense that the normative
and institutional development of the system had been completed and
that the emphasis should shift to issues of implementation, nothing of
the sort occurred. Even over the last few years significant changes hap-
pened, as this book amply demonstrates.

On 15 March 2006, the UN General Assembly decided to replace
the United Nations’ central political human rights body, the UN Com-
mission on Human Rights by the UN Human Rights Council. The
Commission had been discredited, even by the UN Secretary General,
as a body suffering from a credibility deficit — an analysis that was
perhaps not completely unfair, at least when one focuses on the final
decade of the Commission’s work. In June 2007 the Council adopted
an institution-building package that included a number of innova-
tions, most notably the organisation of the universal periodic review
process, and the setting up of an Advisory Committee to replace the
former Sub-Commission. At the time of writing, the Council has held
nine sessions. The jury is still out on whether the reform was a suc-
cess, a failure or much ado about nothing. All depends on the criteri-
on used for the assessment. If that criterion is whether there is now
more effective human rights protection on the ground, the change
may not be as profound as both proponents and detractors of the re-
form process had predicted.

Navanethem Pillay took up the post of UN High Commissioner for
Human Rights on 1 September 2008. She succeeded Louise Arbour
who held the job in the 2004-2008 period. Ms. Pillay comes with excel-
lent credentials. She served as a judge on some of the most influential
human rights judicial bodies: the South African Constitutional Court,
the International Criminal Tribunal for Rwanda and the International
Criminal Court.

© University of Deusto - ISBN 978-84-9830-813-6



14 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

At the International Criminal Court, four persons are currently de-
tained and awaiting trial. All cases are related to the situation in the
Eastern Part of the Democratic Republic of the Congo. The cases will
allow clarifying provisions in the Statute dealing with the enlisting and
conscription of children under the age of fifteen, and with sexual atroc-
ities. The Court’s involvement with the situation in Darfur has not yet
led to arrests, mainly because the Government of Sudan refuses to co-
operate with the Court.

The African Human and Peoples’ Rights Court started its operations
in Addis Ababa, Ethiopia in November 2006, but moved to its perma-
nent seat to Arusha in August 2007. So far only 24 member States out
of the 53 African Union (AU) States have ratified the Protocol establish-
ing the Court. Among the 24 States, only two (Burkina Faso and Mali)
have issued a declaration accepting the Court's competence to enter-
tain cases from individuals and NGOs. In July 2008 the African Union
approved a plan to merge the African Human and Peoples’ Rights
Court with that of the African Court of Justice. The Court, unlike other
organs of AU, is empowered to give binding judgements which are en-
forceable against parties.

The new ASEAN Charter will enter into force by the end of 2008.
Article 14 of the updated Charter calls for the establishment of an
ASEAN human rights body that should operate in accordance with
terms of reference “to be determined by the ASEAN Foreign Ministers
Meeting”. There may be a long and winding road ahead, but the entry
into force of the ASEAN Charter opens up a real prospect for the es-
tablishment of a first Asian regional human rights body.

At the normative level, two new core international conventions
were adopted recently: the Convention on the Rights of Persons with
Disabilities (on 13 December 2006 — with an Optional Protocol), and
the International Convention for the Protection of All Persons from En-
forced Disappearances (on 20 December 2006). The Disability Conven-
tion is typical of post Vienna World Conference human rights treaties
in that it deals equally with civil, cultural, economic, political and social
rights. The Convention also contains a number of innovations, e.g.
with respect to individual autonomy, including the right to live inde-
pendently. Both the Convention and the Protocol entered into force
quickly, on 3 May 2008. The Disappearances Convention continues an-
other trend, namely the definition of certain human rights violations as
crimes, both under domestic and international law, with corollary obli-
gations to hold individual perpetrators responsible.

On 18 June 2008, after years of negotiation, the Human Rights
Council approved by consensus the Optional Protocol to the Interna-
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PREFACE 15

tional Covenant on Economic, Social and Cultural Rights. The Human
Rights Council recommended that the text be adopted by the UN Gen-
eral Assembly'. A State that becomes a Party to the Protocol recognizes
the competence of the UN Committee on ESC Rights to receive and
consider communications submitted by or on behalf of individuals or
groups of individuals, under the jurisdiction of a State Party, claiming to
be victims of a violation of any of the economic, social and cultural
rights set forth in the Covenant by that State Party.

Another milestone was the adoption by the UN General Assembly
of the Declaration on the Rights of Indigenous Peoples on 13 Septem-
ber 2007 (this time by a vote of 143-4-11, with negative votes cast by
Canada, Australia, New Zealand and the United States). According to
the Declaration, indigenous peoples enjoy the right to self-determina-
tion, but in exercising the right, they do not have a right to independ-
ence, but to autonomy or self-government in matters relating to their
internal and local affairs, as well as ways and means for financing their
autonomous functions.

Mainstreaming human rights in the whole of international relations
became a major theme in the last fifteen years. Many human rights
challenges require a response from actors outside of the UN Geneva
human rights system. Discussions flared up on the relationship between
human rights and peace and security, and between human rights and
economic globalisation.

Disagreement continued on the legitimacy and appropriateness of
the use of force to stop gross and systematic violations of human
rights, particularly when such "humanitarian interventions’ would occur
without the clear permission of the UN Security Council. In February
2008, Edward C. Luck was appointed Special Advisor to the UN Secre-
tary-General working on the responsibility to protect. The UN General
Assembly endorsed R2P — as it is fashionably abbreviated — in the Out-
come document of the High-Level Plenary Meeting in September 2005.
According to the document, the international community has a subsidi-
ary responsibility to intervene through the Security Council to protect
populations from genocide, war crimes, ethnic cleansing and crimes
against humanity when the primarily responsible national authorities
are manifestly failing to offer protection.

The International Court of Justice continued to struggle with the
issue of the permissible use of force in the exercise of the right of
self-defence. In Congo vs. Uganda (19 December 2005), the ICJ de-

1 On 10 December 2008 the General Assembly adopted the Optional Protocol.
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16 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

clined the opportunity to pronounce itself on the conditions under
which contemporary international law provides a right of self-defence
against large-scale attacks by irregular forces. More generally, the en-
forcement of human rights vis-a-vis non-States armed groups remains
problematic.

Equally heated debates continue on the human rights compatibility
of measures taken both by the Security Council and by States unilaterally
to combat terrorism in the wake of the 11 September attacks. Advances
that had seemingly been made in the areas of prohibition of torture or
freedom of expression in the previous decade, proved tenuous. In human
rights circles, US President Obama’s announcement of closure of the
Guantanamo Bay detention facilities was met with a sigh of relief.

The impact of economic globalisation on human rights has chal-
lenged the State-oriented nature of international human rights law.
New developments occurred in the definition of State obligations to
provide protection against abuses by third parties (particularly in the
context of privatisation). At the same time some progress was made
in the articulation of the human rights obligations of non-State ac-
tors such as economic and financial intergovernmental organisations,
corporations and non-governmental organisations. Even discussions
on the right to development moved, when the Human Rights Coun-
cil in March 2007 required from the High Level Task Force on the
right to development to execute a work plan, the final phase of
which might include “consideration of an international legal stand-
ard of a binding nature”. The issue of climate change has come to
the fore in human rights discussions. The Human Rights Council has
recently commissioned a study on the subject from the Office of the
High Commissioner, while the non-governmental Geneva-based In-
ternational Council on Human Rights Policy already produced an ex-
cellent “rough guide” on a rights approach to climate change in
2008.

At the time of writing celebrations for the 60" anniversary of the
Universal Declaration of Human Rights are in full swing. Strikingly,
some provisions in the UDHR that had long been forgotten enjoy a re-
vival today: the idea that human rights are a responsibility of each or-
gan of society; the notion that human rights aim at achieving human
dignity, and should therefore be interpreted in such a way that they ef-
fectively contribute to the realisation of that aim; the lack of hierarchy
between rights, and finally the acknowledgement that impediments to
human rights realisation also derive from defects in the international le-
gal order. The UDHR thus truly remains a visionary document; it took us
decades to discover its real depth.

© University of Deusto - ISBN 978-84-9830-813-6
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The present book is the result of a joint project under the auspices
of HumanitarianNet, a Thematic Network on Humanitarian Develop-
ment Studies led by the University of Deusto (Bilbao, the Basque Coun-
try, Spain), and the research group “Social and Cultural Challenges in a
Changing World”. This latter group has been officially recognised by
the Department of Education and Universities of the Basque Govern-
ment in 2007. In this respect, we would like to express our sincere
gratitude to Marisa Setién, Professor of Sociology at the University of
Deusto and Chair of the research group, for her wise support and cour-
age to assume new projects. The European Inter-University Center for
Human Rights and Democratisation (EIUC, Venice, Italy) has served as a
laboratory to discuss and test with colleagues and students the main
ideas of this book in the framework of the European Master in Human
Rights and Democratisation, EMA. Our aim is that this book continues
to be a source of inspiration for both academics and students.

We would like to take the opportunity to thank all people that par-
ticipated in the process of edition of this book. First of all, we would like
to thank Julia Gonzélez, Vice-Rector of International Relations at the
University of Deusto, and Marisa Setién, Chair of the above mentioned
research group. Kevin Villanueva, project officer of HumanitarianNet,
showed great interest in this book from the beginning and offered un-
relenting support. We also want to express out gratitude to Horst
Fischer and George Ulrich, President and Secretary-General of EIUC, re-
spectively. Finally, we would like to mention Eoin McGirr and his profes-
sional job in the process of translating and editing some of the contribu-
tions.

We hope that this Manual makes a contribution to the develop-
ment of International Human Rights Law in a context marked by a
deep global financial crisis. We want to put on the table the need of
mainstreaming human rights in any solution that is foreseen to try to
mitigate the impact of the crisis. Our concern is that, once again, vul-
nerable groups will suffer the most severe impacts of the crisis. Human
rights of all should be the inspiring principle for those responsible of
taking decisions.

Felipe Gomez Isa and Koen de Feyter

Deusto-Bilbao, Antwerp
December 2008
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International Protection of Human Rights

Felipe Gomez Isa

Summary: 1. Precedents for the international protection of
human rights: 1.1 The work of the League of Nations.
1.2 Human rights in the inter-war period. 1.3 Human rights
during the Second World War. 2. The United Nations and
human rights: 2.1 The San Francisco Conference. 2.2. Hu-
man rights in the United Nations Charter. 2.3. Post-1945 le-
gal developments. 2.4. Indivisibility and interdependence of
all human rights. 2.5. The emergence of third-generation
human rights. 2.6. The Vienna World Conference on Hu-
man Rights. 3. Conclusions.

The concept of human rights based on the notions of the human
dignity and the limitation on the power of the State is a phenomenon
which has been present, albeit in many different manifestations, prac-
tically throughout modern history. The struggle to recognise people’s
dignity has been continuous throughout recent history from the tenta-
tive recognition of the rights of Native Americans during the time of the
Spanish conquest of America to the modern expression of the rights of
man and the citizen following the French Revolution. We are currently
in a phase of internationalisation of human rights, in other words now
that most domestic legal systems have started to recognise fundamental
rights and freedoms, a new phase has begun in which human rights
have been proclaimed in both universal and regional international or-
ganisations. In this progressive and ongoing internationalisation proc-
ess the promotion and protection of all human rights has gone from
being an issue which fell within the exclusive competence of the States
to becoming “a legitimate concern of the international community” as
stated in the Vienna Declaration from the World Conference on Human
Rights'. As we will see below, this internationalisation process has not
however been simple and has in fact been, and indeed continues being,
riddled by obstacles and problems making a real and universal culture of
human rights still more of a desire than the reality.

' Vienna Declaration and Programme of Action, World Conference on Human
Rights, Vienna, from 14 to 25 June 1993, A/CONF.157/23, 12 July 1993, Part |, para. 4.
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22 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT
1. Precedents for the international protection of human rights

The key date on which we begin to witness the internationalisation
of human rights is 1945, after the Second World War and on the crea-
tion of the United Nations Organisation. However during the inter-war
period, and mainly through the League of Nations, there was an up-
surge of a broad movement in favour of the international recognition of
human rights which, as we shall see, united both academics and public
opinion and eventually come to the attention of politicians once the
fight against fascism had begun in 19392.

Classic International Law (i.e. pre-1945) was conceived as the le-
gal system which exclusively regulated relations between States; only
States were subjects of International Law and, as such, only States
were capable of holding rights and obligations within the international
sphere. Following the First World War and the creation of the first
general international organisation, the League of Nations, the defini-
tion of the subjects of International Law began to undergo a tentative
expansion with the recognition of a certain amount of legal person-
ality for the international organisations. Individuals however had no
rights; they were not subjects of International Law, but its objects3.
This meant that the way in which States treated their nationals was
a question which fell exclusively within each State’s domestic jurisdic-
tion. This principle denied other States the right to intercede or in-
tervene so as to help nationals of the State in which they were being
mistreated®. The only exception was the institution of humanitarian
intervention: the theory of humanitarian intervention is based on the
assumption that States are internationally obliged to guarantee certain
basic rights for their nationals. These rights are so fundamental, and
of such intrinsic value to the human being, that their violation by one
State cannot be ignored by the other States. In the event of very seri-
ous, large-scale or brutal violations of those basic human rights, the

2 An in-depth analysis of the significance of the inter-war period for the process of
internationalisation of human rights can be found in BurGers, J.H.: “The Road to San
Francisco: the Revival of the Human Rights Idea in the Twentieth Century”, Human
Rights Quarterly, Vol. 14, 1992, pp. 447-477.

3 An interesting analysis of the position of the individual within Classic International
Law and its later “historical rescue” can be found in Cancapo TRINIDADE, A.A.: El acceso
directo del individuo a los Tribunales Internacionales de derechos humanos, Universidad
de Deusto, Bilbao, 2001, particularly pp. 19 ff.

4 On the relationship between State sovereignty and human rights see CARRILLO SAL-
cepo, J.A.: Soberania de los Estados y Derechos Humanos en Derecho Internacional
Contemporaneo, Tecnos, Madrid, 2001.
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INTERNATIONAL PROTECTION OF HUMAN RIGHTS 23

use of force by one or more States was permitted so as to put an end
to said violations®. Hence limitations began to be imposed on the ab-
solute sovereignty of States.

Even before the internationalisation of human rights, Classic Inter-
national Law did have some institutions which protected certain groups
of people and which can therefore be cited as close precedents for such
international protection of human rights. On this issue, apart from the
aforementioned institution of humanitarian intervention, we could men-
tion the following:

—The area of the international responsibility of States for the treat-
ment of aliens: a State would incur liability if its treatment of a
national of another State fell below a minimum standard of civili-
sation and justice;

—Certain 19" century international treaties were aimed at protect-
ing Christian minorities in the Ottoman Empire, while other Con-
ventions were aimed at prohibiting of slavery and the slave trade.
The most significant of these were the Brussels General Agree-
ment (1890), the Saint-Germain-en-Laye Convention (1919) and
the International Convention for the Abolition of Slavery and the
Slave Trade (1926)8;

—International Humanitarian Law, which arose chiefly out of the
Conventions of Geneva of 1864 and The Hague of 1899 and
1907, and which seeks to protect the victims of armed con-
flicts, has also been considered as one of the most significant
precedents for the current international protection of human
rights’. International Humanitarian Law ultimately seeks to
safeguard the most basic human rights of individuals in situa-
tions of conflict.

Notwithstanding this, the most important event which paved the
way for a progressive internationalisation of human rights was the foun-
dation of the League of Nations, which as we shall see below was an
international organisation which performed crucial work in order to
generalise the protection of human rights.

5 RouaGler, A.: “La Théorie de I'Intervention d'Humanité”, Revue Générale de Droit
International Public, 1910, pp. 468-526.

6 On the process of the abolition of slavery and the slave trade see Gany, M.: Inter-
national Protection of Human Rights, Librairie E. Droz, Geneve-Librairie Minard, Paris,
pp. 88-110.

7 DoswaALD-BEck, L. and VITg, S.: “International Humanitarian Rights and Human Rights
Law", International Red Cross Review, Vol. 18, March-April 1993, pp. 99-126.
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24 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

1.1. The Work of the League of Nations

Despite the fact that the Covenant of the League of Nations does
not once expressly mention “human rights”, there are many provisions
which one way or another served as a basis for the Organisation’s hu-
man rights-related work®. Firstly, Article 22, which establishes the system
of tutelages “for those colonies and territories which as a consequence
of the late war have ceased to be under the sovereignty of the States
which formerly governed them”, stipulates the prohibition in these ter-
ritories of “abuses such as the slave trade” and establishes conditions
which “will guarantee freedom of conscience and religion”. Further-
more, Article 23 of the Covenant states that members of the League of
Nations:

a) will endeavour to secure and maintain fair and humane condi-
tions of labour for men, women, and children..., and, for that pur-
pose will establish and maintain the necessary international organisa-
tions;

b) undertake to secure just treatment of the native inhabitants of
territories under their control;

) will entrust the League with the general supervision over the
execution of agreements with regard to the traffic in women and
children...;

) will endeavour to take steps in matters of international concern
for the prevention and control of disease.

A direct consequence of this Article was the creation, within the
framework of the League of Nations, of the International Labour Organ-
isation (ILO) which performed and continues to perform unprecedented
work in the area of employment rights, ensuring equality between men
and women at work, preventing the exploitation of child labour and
ensuring the protection of indigenous peoples, etc.”.

The Peace Treaties which brought an end to the first great military
conflict of the last century established a system for protecting national
minorities which would remain under the protection of the League of

8 BRUNET, R.: La Garantie Internationale des Droits de I'Homme d’aprés la Charte de
San Francisco, Ch. Grasset, Geneva, 1947, pp. 35 ff.

9 The ILO’s work protecting human rights can be consulted in VaLticos, N.: «La Or-
ganizacion Internacional del Trabajo (OIT)», in Vasak, K. (Editor General): Las dimen-
siones internacionales de los derechos humanos, Serbal-UNESCO, Barcelona, 1984, pp.
504-551; Samson, K.: “The Standard-Setting and Supervisory System of the International
Labour Organization”, in HANskI, R. and Suksi, M. (Eds.): An Introduction to the Interna-
tional Protection of Human Rights. A Textbook, Abo Akademi University-Institute for
Human Rights, Turku, 1998, pp. 149-180.
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INTERNATIONAL PROTECTION OF HUMAN RIGHTS 25

Nations. This legal framework for the protection of minorities, based
on the principles of equal treatment and non-discrimination, granted
minorities broad rights as regards the conservation of their language,
their religion, their schooling system and even envisaged certain po-
litical rights'®. As Professor Carrillo Salcedo stated regarding this legal
framework for the protection of the rights of minorities, “despite its
deficiencies and limits (...) it nevertheless constituted a mechanism for
safeguarding and protecting human rights”'". It is very significant that
neither in the United Nations Charter (1945) nor in the Universal Dec-
laration of Human Rights (1948) were the rights of minorities given
as much recognition as they were in the period of the League of Na-
tions.

To sum up, we could state that Classic International Law developed
various doctrines and institutions with the aim of protecting various
groups of people: slaves; religious, ethnic and cultural minorities; indig-
enous peoples; aliens; victims of massive human rights violations; com-
batants in wars etc. These institutions and doctrines have influenced the
creation of International Human Rights Law given that, at their most
basic levels, they recognised that individuals had rights as human beings
and that those rights should be protected by International Law. Howev-
er, what they did not establish was a general and systematic protection
of human rights; they only protected the rights of certain categories of
people and not those of human beings per se. This global protection of
human rights was to come after the Second World War on the passing
of the United Nations Charter and the Universal Declaration of Human
Rights.

All these contributions from the League of Nations towards the in-
ternationalisation of human rights were to create an ideal environment
for the growth of a strong movement in favour of the international rec-
ognition of human rights in the inter-war period.

1.2. Human Rights in the Inter-War Period

Motivated by the advances which were being brought about by the
League of Nations many different organisations began to launch initia-
tives inspired by the need to internationally guarantee human rights and

9 An interesting contribution concerning the system for the protection of minorities
established by the peace treaties can be found in MANDELSTAM, A.: La protection interna-
tionale des minorités, Sirey, Paris, 1931.

" CARRILLO SALCEDO, J.A.: El Derecho internacional en perspectiva historica, Tecnos,
Madrid, 1991, p. 57.
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26 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

freedoms. Proposals of this type came about at the International Diplo-
matic Academy, the International Legal Union, the International Law As-
sociation, the Grotius Society, the Inter-American Conference of Jurists,
the American Institute of International Law etc'2. As Jan Herman Burg-
ers, one of the people who has studied the evolution of human rights
following the First World War, states, “while in the period between the
First and the Second World Wars most governments were unwilling to
accept obligations under International Law regarding the treatment of
their own citizens, a far more positive attitude developed among the
scholars of International Law" 3.

One of the most serious initiatives was launched by the International
Law Institute when in 1921 it created a Commission chaired by André
Mandelstam to study the protection of minorities and human rights in
general. The result of the Commission’s work was a project on the Dec-
laration of Human Rights which was presented at the session held by
the Institute in New York in 1929. Eventually, following various debates,
the Declaration of the International Rights of Man'* was passed on 12
October 1929 with 45 votes in favour, 11 abstentions and only one vote
against. In this very important Declaration the International Law Insti-
tute considered that “the juridical conscience of the civilised world de-
mands the recognition for the individual of rights preserved from all in-
fringement on the part of the State”, and that it is necessary to extend
international recognition of human rights across the whole world”>.
Likewise, in the regulatory part of the Declaration, which is not inciden-
tally very long, rights are established to life, freedom, property, and the
principle of non-discrimination (Article 1); freedom of religion (Article 2);
the right to a nationality (Article 6) etc. In the words of its most signifi-

12 These and other views have been collected in CassiN, R.: “La Déclaration Uni-
verselle et la mise en ouvre des droits de I'homme”, Recueil des Cours de I’Académie de
Droit International de La Haye, 1951 — I, p. 272.

3 BURGERs, J.H.: “The Road to San Francisco: the Revival of the Human Rights
Idea...”, op. cit., p. 450.

14 Annuaire de I'Institut de Droit International, New York session, October 1929, vol.
l, pp 730-732.

> This idea had been put forward one year previously, in 1928, by the Internation-
al Diplomatic Academy, presided over by an ardent defender of the internationalisa-
tion of human rights, A.F. Frangulis. In a resolution approved on 8 November 1928,
the Academy stated that international protection of human rights “responds to the le-
gal feelings of the contemporary world” and that, as such, “a generalisation of the
protection of the rights of man and of the citizen is highly desirable”. The text of this
resolution can be found in MANDELSTAM, A.: “La protection international des droits de
I'nomme"”, Recueil des Cours de I’Académie de Droit International de La Haye, 1931-
IV, p. 218.
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cant mentor, the aforementioned Mandelstam, this Declaration of the
International Rights of Man meant “the starting point of a new era..., a
solemn challenge to the idea of the absolute sovereignty of States and,
at the same time, the enshrinement of the legal equality of all members
of the international community”'e. The most relevant feature of this
Declaration was not its content, which was not revolutionary, but the
fact that it opened the door to an irreversible process of internationalisa-
tion of human rights. As of this moment, and based on this New York
Declaration, many different initiatives arose with a single objective: to
remove all the issues related to human rights and freedoms from the
sovereignty of States'’.

1.3. Human Rights during the Second World War

From the start of the Nazi regime in Germany in the 1930s, the in-
ternational community began to be aware of the fact that this was not a
regime which respected even the most basic human rights'®. These sus-
picions were resoundingly confirmed with the start of the war in 1939.
The result was that human rights became one of the objectives of the
Allies in their battle against fascism, and also became one of the centres
of the attention for both intellectuals and public opinion. According to
the very appropriate words of René Brunet:

“a strong movement of public opinion, born in Great Britain and the
United States at the beginning of hostilities, grew incessantly in both
strength and influence as the war progressed. Hundreds of political,
academic, and religious organisations, through publications, requests,
protests and interventions, spread the idea that the protection of
human rights should be one of the objectives of the Allies” .

This was the background against which Franklin Delano Roosevelt
made his famous State of the Union speech?® to the US Congress on 6

16 MANDELSTAM, A.: “La protection internationale...”, op. cit., p. 206.

7 Some of these initiatives can be found in Burcers, J.H.: “The Road to San Francis-
co”, op.cit., pp. 453 ff.

18 MorsINK, J.: “World War Two and the Universal Declaration”, Human Rights Quar-
terly, Vol. 15, 1993, p. 360. A very interesting analysis of the collusion of German socie-
ty with the excesses of Nazism can be found in GELLATELY, R.: No sélo Hitler. La Alemania
nazi entre la coaccion y el consenso, Critica, Barcelona, 2002.

19 BRUNET, R.: La Garantie Internationale des Droits de 'Homme..., op. cit., pp. 93-94.

20 A very comprehensive review of Franklin D. Roosevelt’s and Eleanor Roosevelt’s
contributions to discussions on human rights can be found in JoHnson, M.G.: “The Con-
tributions of Eleanor and Franklin Roosevelt to the Development of International Protec-
tion for Human Rights”, Human Rights Quarterly, Vol. 9, 1987, pp. 19-48.
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January 1941. In his speech?! the President of the United States identi-
fied the fundamental freedoms which should be guaranteed for every
human being. There are four such freedoms: freedom of speech and
thought; freedom of worship; freedom from want, and freedom from
fear. And the fact is that “Roosevelt was personally convinced that the
internationalisation of the care for human rights was the proper idea
for uniting the American people against the forces of totalitarianism”22,
It is undeniable that this speech by Roosevelt constituted “the driving
force which was to set in motion the proclamation of human rights on
a world-wide level and, afterwards, the development of the Universal
Declaration of Human Rights”23.

A few months later, on 14 August 1941, the Atlantic Charter ex-
pressed the desire to reach a peace which “will afford to all nations the
means of dwelling in safety within their own boundaries, and which
will afford assurance that all the men in all lands may live out their lives
in freedom from fear and want”. Similarly incorporating human rights
as objectives of the war, on 1 January 1942 the Allied countries, in the
United Nations Declaration, stated that “complete victory over their en-
emies is essential to defend life, liberty, independence and religious free-
dom, and to preserve human rights and justice in their own lands as well
as in other lands”24. What is crystal clear in this statement is that human
rights burst onto the political scene at a fairly early stage of the war as
there was the clear conviction that peace necessarily came from the es-
tablishment of political regimes which protected human rights.

In September and October of 1944 when the so-called 'Big Four’ (Chi-
na, United States, Great Britain and the Soviet Union) met at Dumbarton
Oaks to plan the structure of international society once the war had fin-
ished, and decided on the creation of the United Nations Organisation,
human rights were one of the main issues being discussed. The debate
was fierce with passionate disputes between the Big Four. The strongest
opposition against human rights featuring in the Dumbarton Oaks Propos-
al on the creation of the United Nations came from the British delegate,
Sir Alexander Cadogan. He was of the opinion that it could “open up the

21 This speech has been reproduced in Goop, M.H.: “Freedom from Want: the Fail-
ure of United States Courts to protect Subsistence Rights”, Human Rights Quarterly,
Vol. 6, 1984, pp. 384 and 385.

22 BURGERS, J.H.: “The Road to San Francisco...”, op. cit., p. 469.

23 CAssesE, A.: Los derechos humanos en el mundo contemporaneo, Ariel, Barcelo-
na, 1991, p. 37.

24 Extracts from these important international statements, together with a brief
analysis of them, appear in RaBossi, E.: La Carta Internacional de Derechos Humanos,
EUDEBA, Buenos Aires, 1987, pp. 10 ff.
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possibility that the Organisation could criticise the internal organisation of
Member States”, clearly referring the colonial issue which was particularly
sensitive for the British. As can be seen, the issue of sovereignty is always
present when it comes to human rights commitments. Nor was the Soviet
Union very much in favour of human rights occupying a privileged posi-
tion among the principles of the new organisation although it did not
put up insurmountable hurdles?>. Faced with these problems the United
States had to lower its expectations and as a result the Dumbarton Oaks
Proposal eventually only included “a vague reference to human rights”26.
In the section dealing with international economic and social coopera-
tion, one of the objectives of the United Nations was to “facilitate solu-
tions to international economic, social and other humanitarian problems
and to promote respect for human rights and fundamental freedoms”.
Despite the fact that human rights were only a superficial element in the
Dumbarton Oaks Proposal, they were nevertheless to play a far more im-
portant role at the San Francisco Conference. It was at this Conference
that those involved adopted the United Nations Charter, the constituent
document of the international organisation created following the Second
World War, the United Nations Organisation.

2. The United Nations and Human Rights

The phenomenon of the internationalisation of human rights follow-
ing World War Two can be attributed to the monstrous abuses which
took place during Hitler's time in power, and to the belief that many of
those abuses could have been avoided had there been an effective inter-
national system for the protection of human rights while the League of
Nations was in existence. However the horrors of the Second World War
are not the only factor, albeit perhaps the most important, behind this
process to internationally enshrine human rights?’. As was seen in the

2> [t is interesting to note the fact that, at this time, the attitude of the Soviet Union
towards human rights was fairly moderate. This attitude is in contrast to that expressed
at the United Nations from 1945, when the Cold War was intensifying. As of this time,
human rights became an ideological weapon in the conflict between the United States
and the Soviet Union.

26 Samnoy, A.: Human Rights as International Consensus. The Making of the Univer-
sal Declaration of Human Rights, 1945-1948, CHR. Michelsen Institute, Bergen—Norway,
1993, p. 12.

27" BURGERS, J.H.: “The Road to San Francisco...”, op. cit., p. 448. On the other hand,
for Manfred Nowak, the recognition which is made of human rights in the Universal
Declaration of Human Rights “can only be completely understood as a reaction to the
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previous chapter, a far-reaching movement in favour of human rights
was developing. The human rights tragedy experienced during World
War Two served as a catalyst for all these forces which were calling for
human rights to be recognised in the international sphere. This resulted
in human rights being very high on the agenda of those present at the
San Francisco Conference.

2.1. The San Francisco Conference

The San Francisco Conference was to play a fundamental role in in-
cluding human rights in the United Nations Charter. As an expert on the
Charter preparation process at San Francisco said:

“there was great interest, particularly among the lesser powers and
the host of private organizations which had consultant status with
the US delegation, in broadening and strengthening the proposed
organization’s role in economic and social matters, including the area
of human rights”28,

In this matter various Latin American delegations played incredibly
significant roles at the San Francisco Conference, which has become
known as the “Latin American activism”2°. Some of these delegations
wanted a Bill of Rights in the Charter, in other words a Declaration of
Human Rights as an appendix. Countries such as Mexico, Chile, Cuba,
Panama and Uruguay, encouraged by the Chapultepec Conference®,
made very advanced proposals on this issue. While Mexico and Panama
were proposing a Declaration within the text of the United Nations Char-
ter, Uruguay and Cuba were satisfied with the General Assembly passing

atrocities committed by the Nazi government and its absolute attack on human rights
and human dignity”, Nowak, M.: “The Significance of the Universal Declaration 40 years
after its adoption”, in The Universal Declaration of Human Rights: Its Significance in
1988, Report of the Maastricht/Utrecht Workshop held from 8 to 10 December 1988 on
the occasion of the 40t anniversary of the Universal Declaration, p. 67.

28 JuasvALA, F: “The Drafting of the Human Rights Provisions in the UN Charter”,
Netherlands International Law Review, Vol. XLIV, 1997, p. 4.

29 Samnoy, A.: Human Rights as International Consensus..., op. cit., p. 15.

30 At the Inter-American Conference on Problems of War and Peace, Chapultepec
Conference (Mexico, March 1945), the Latin American States declared that the future
United Nations Organisation should take on responsibility for the international protec-
tion of human rights through a catalogue of rights and duties in a declaration which
would take the form of a convention. See Garcia Bower, C.: Los Derechos Humanos.
Preocupacion Universal, Editorial Universitaria, Guatemala, 1960, especially pp. 25 ff.,
where there is analysis of the development of human rights in Latin America.
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a Declaration of Human Rights as soon as possible after the creation of
the UN. Panama’s proposal was, without doubt, the most audacious as
it introduced a proposal to embody a “Declaration of Essential Rights of
Man"3" as an amendment. This included both civil and political rights,
and also economic, social and cultural rights, and was to form an inte-
gral part of the United Nations Charter.

These proposals were however completely rejected by the Super-
powers present in San Francisco. There were various reasons for this
rejection. Firstly, an aspect which worried all the big powers was that
human rights should not interfere with their internal matters particu-
larly due to the fact that at that time they all had serious problems
with some of the inhabitants of their territories. The United States was
facing the issue of racial discrimination against the people we now
know as African Americans; the Soviet Union, for its part, continued
to have its Gulags, where human rights were starkly conspicuous in
their absence; finally, both the United Kingdom and France contin-
ued enjoying their colonial empires, where it could hardly be said that
human rights were scrupulously respected. Secondly, it would have
been very difficult to produce a Declaration of Human Rights at an
international conference that lasted several weeks like the one in San
Francisco which also had many other problems to solve such as deli-
cate issues related to international peace and security. Finally, another
issue which present throughout the entire San Francisco Conference
was “the spectre of the U.S. Senate’s refusal to give its ‘advice and
consent’ to the ratification of the League Covenant”3? which, among
other factors, contributed to the relative failure of the organisation
created after the First World War. Forcing the United States to accept a
United Nations Charter including a Declaration of Human Rights would
perhaps have again led to its “international isolation” which was to be
avoided at all costs.

Despite the fact that in the end it was not possible to include a
Declaration of Rights in the United Nations Charter, important refer-
ences to human rights were included in provisions which were much
stronger than those included in the Dumbarton Oaks Proposals®3. The
relative force of the human rights related provisions in the United Na-
tions Charter is basically down to the lobbying of certain smaller coun-
tries, such as those in Latin America, and of the NGOs which were a

31 This Declaration had been produced by jurists from 24 Latin American countries
between 1942 and 1944, under the auspices of the American Law Institute.

32 JHABVALA, F.: “The Drafting of the Human Rights Provisions...”, op. cit., p. 11.

33 BURGERS, J.H.: “The Road to San Francisco...”, op. cit., p. 475.
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part of the U.S. delegation at the San Francisco Conference34. As John
P. Humphrey, Director of the Human Rights Division of the United Na-
tions at the time of the writing of the Universal Declaration, has said
on this matter:

“the relatively strong human rights provisions of the Charter were
largely, and appropriately, the result of determined lobbying by non-
governmental organizations and individuals at the San Francisco
Conference. The United States Government had invited some forty-
two private organizations representing various aspects of American
life — the churches, trade unions, ethnic groups, peace movements,
etc. — to send their representatives to San Francisco, where they act-
ed as consultants to its delegation. These people, aided by delega-
tions of some of the smaller countries, conducted a lobby in favour
of human rights for which there is no parallel in the history of inter-
national relations, and which was largely responsible for the human
rights provisions of the Charter”3>.

On the other hand, Panama, when faced with the rejection of its
initiative to include a Declaration of Human Rights in the United Nations
Charter, proposed that the report produced by the Committee which
drafted the Charter should recommend that once the United Nations
Organisation had been created it should immediately embark on the
production of a Declaration of Human Rights. This proposal was ac-
cepted3® because all the different delegations present in San Francisco
wanted one of the first tasks of the recently created organisation to be
the adoption of a human rights related instrument in accordance with
the provisions of the Charter.

2.2. Human Rights in the United Nations Charter

In the Preamble of the Charter the countries of the United Nations
had already reaffirmed their “... faith in fundamental human rights, in

34 0On the role of NGOs at the San Francisco conference, see Korey, W.: NGOs and
the Universal Declaration of Human Rights, St. Martin's Press, New York, 1998, especial-
ly pp. 29 ff.

3> HuMmPHREY, J.P.: Human Rights & United Nations: A Great Adventure, Transnational
Publishers, New York, 1984, p. 13.

36 The proposal reads as follows: “The Committee received the idea [of a Bill of
Rights] with sympathy, but decided that the present Conference, if only for lack of time,
could not proceed to realize such a draft in an international convention. The Organiza-
tion, once formed, could better proceed to consider the suggestion, and to deal effec-
tively with it (...). The Committee recommends that the General Assembly consider the
proposal and give it effect”, quoted in JHABVALA, F.: “The Drafting...”, op. cit., p. 13.
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the dignity and worth of the human person, in the equal rights of men
and women and of nations large and small...”. It should be noted, as
has been done by some of the main commentators on the United Na-
tions Charter, that together with maintaining international peace and
security, the other key point of this Preamble was the respect for human
rights®’. In the final paragraph of this Preamble the countries of the
United Nations reaffirm their resolve “to promote social progress and
better standards of life in larger freedom” (emphasis added). This state-
ment which as we shall see also appears in the Preamble to the Universal
Declaration of Human Rights, was to be of exceptional importance in
widening the traditional concept of human rights. This traditional con-
cept was focused exclusively on civil and political rights stemming from
the 18t century liberal revolutions; with the statement regarding larger
freedom the United Nations Charter, influenced by Roosevelt’s 'Four
Freedoms’ speech, opens up to second generation rights: economic, so-
cial and cultural.

With this in mind, Article 1.3 of the Charter indicates that one
of the purposes of the Organisation is “to achieve international co-
operation in solving international problems of an economic, social,
cultural, or humanitarian character and in promoting and encourag-
ing respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language, or religion”. As we can
see, the programmatic section of the United Nations Charter assumes
a crystal clear commitment to the human rights cause. In addition,
the principle of non-discrimination is enshrined as a basic principle in
this instrument. The inclusion of this principle in such an important
section of the Charter, namely the section in which the aims of the
new international organisation are established, was not at all easy and
generated intense debate, mainly between the United States and the
Soviet Union. Although the Cold War had not started yet, some of its
most destructive effects could already be felt and greatly influenced
the way in which human rights were dealt with in the United Nations
Charter. Finally, following lengthy discussions, the United States, which
had significant racial problems, accepted the inclusion of the principle
of non-discrimination on the condition that the Soviet Union relinquish
its desire to include in the Charter a clear reference to the right to work
and the right to education which were particularly important rights
for the socialist concept of human rights. Great Britain, which was

37 Cor, J-P. and PeLLeT, A.: “Préambule”, in Cor, J-P. and PeLLET, A. (sous la direction
de): La Charte des Nations Unies, Commentaire article par article, Economica, Paris,
1985, p. 7.

© University of Deusto - ISBN 978-84-9830-813-6



34 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

still concerned that references in the Charter to human rights could
interfere with its internal affairs, had no choice but to agree with the
consensus which had been reached between the United States and the
Soviet Union3&,

The obligations accepted by States in order to achieve the objectives
set out in the aforementioned Article 1.3 of the Charter are contained in
its Articles 55 and 56 which open chapter IX of the Charter dedicated to
“International Social and Economic Cooperation”. In Article 55 the Or-
ganisation again takes on the commitment to promote universal respect
for human rights without any type of distinctions, seeking to ensure
their effectiveness at all times. In addition, Article 55 also establishes the
principle of self-determination of peoples which, as we shall see, is not
even mentioned in the Universal Declaration of Human Rights3?. In ac-
cordance with Article 55:

“with a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among
nations based on respect for the principle of equal rights and self-
determination of peoples, the United Nations shall promote:

... ©) universal respect for, and observance of, human rights and fun-
damental freedoms for all without distinction as to race, sex, lan-
guage, or religion”.

Although the mandate entrusted to the UN in this Article 55 is ex-
tensive, it confers very limited powers. The task is assigned to the Gen-
eral Assembly (Article 13.1.b%°) and to the Economic and Social Council
(Article 62.247), although these bodies’ decisions on these issues are not
legally binding. It must be said that based on this Article the United
Nations, through the Commission on Human Rights and the General

38 Details of all these discussions can be found in Samnoy, A.: Human Rights as Inter-
national Consensus..., op. cit., pp. 19 ff.

39 A thought-provoking analysis of the inclusion of the principle of self-determina-
tion of peoples in the United Nations Charter can be found in DoeHrING, K.: “The Right
of Self-Determination as Expressly Mentioned in the United Nations Charter”, in SiMma,
B. (Ed.): The Charter of the United Nations. A Commentary, Oxford University Press, Ox-
ford, 1995, pp 56-72.

40 As Article 13.1.b of the United Nations Charter states, “the General Assembly
shall initiate studies and make recommendations for the purpose of:... promoting inter-
national co-operation in the economic, social, cultural, educational, and health fields,
and assisting in the realization of human rights and fundamental freedoms for all with-
out distinction as to race, sex, language, or religion”.

41 According to what is set out in Article 62.2, the Economic and Social Council
“may make recommendations for the purpose of promoting respect for, and observance
of, human rights and fundamental freedoms for all”.
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Assembly, has performed incredibly significant work in relation to the
promotion of and respect for human rights*?.

While this Article 55 is aimed at the United Nations Organisation,
setting out its responsibilities with regards to human rights, the aim of
Article 56 however is to order States to commit, in cooperation with
the United Nations, to the cause of human rights. In this Article 56, “all
Members pledge themselves to take joint and separate action in co-
operation with the Organisation for the achievement of the purposes
set forth in Article 55".

In view of the above we can currently without any doubt confirm
that the obligations of Articles 55 and 56 of the United Nations Charter
set out genuine legal obligations with regards to human rights, both
for the Organisation itself and for each and every one of its Member
States and not therefore merely programmatic recommendations as cer-
tain States have chosen to believe. Nevertheless, right from the very
start of the United Nations both the doctrine and different States have
guestioned the point to which human rights are an issue which can be
classed as matters “which are essentially within the domestic jurisdiction
of any State” (Article 2.7 of the Charter) and that therefore interven-
tions are not to be permitted, either from the United Nations, or from
other States of the international community. Although at first there were
doubts on the topic, these doubts were very soon cleared up and hu-
man rights entered into a process of internationalisation which was to
progressively move them away from the internal jurisdiction of Member
States*3. As Jean-Bernard Marie and Nicole Questiaux have said on this
matter, Article 2.7 of the Charter is a regulation with “evolutionary ge-
ometry”, which means that human rights have gradually escaped from
the dominion of States and have now become issues “of international
concern”#4, This same line of argument has been maintained in Spain
by Professor Carrillo Salcedo for whom “practice has clearly confirmed
this interpretation of Article 2.7 of the United Nations Charter, in accord-
ance with which human rights have ceased to belong to the category of

42 MaRrig, J-B. and QuesTiaux, N.: “Article 55: alinéa c”, in Cot, J-P. and PELLET, A.
(sous la direction de): La Charte des Nations Unies...op. cit., pp. 870 ff. In addition, a
detailed description of the main developments, both normative and institutional, which
have taken place at the United Nations with regards human rights can be found in ViL-
LAN Duran, C.: Curso de Derecho Internacional de los Derechos Humanos, Trotta, Ma-
drid, 2002.

43 GANJI, M.: International Protection of Human Rights, op. cit., pp. 133 ff.; CAsSIN,
R.: “La Déclaration Universelle et la mise en ouvre des droits de I'homme”, op. cit.,
p. 253.

44 MaRig, J-B. and QuesTiaux, N.: “Article 55: alinéa c”, op. cit., p. 870.

© University of Deusto - ISBN 978-84-9830-813-6



36 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

matters which are essentially under the internal jurisdiction of States”4>.
A similar position is held by a relevant resolution of the International
Law Institute at its session in Santiago de Compostela, which took place
in September 1989, which confirms that no State which violates its in-
ternational obligation to protect human rights “will be able to avoid its
international responsibility on the pretext that this issue is essentially
one that falls under its internal jurisdiction”46. The culmination of this
process came about due to the Vienna Declaration of 1993 which stat-
ed that human rights are the “legitimate concern of the international
community“47.

One should not however overlook the fact that there are serious
and important gaps in the generic references to human rights found
in the United Nations Charter. First of all, there is no definition of what
we should understand by human rights. Secondly, the Charter does not
include even a minimal list of these rights, except with its express ref-
erence to the principle of non-discrimination. And finally, it does not
establish any specific mechanisms for guaranteeing human rights. De-
spite these deficiencies, “the inclusion of human rights provisions in the
Charter changed the parameters of the debate and introduced radical
new principles into world politics and International Law"”42. In 1945 the
United Nations Charter became the legal and conceptual framework of
the process for the internationalisation of human rights.

A final relevant provision in the Charter regarding human rights,
which should not be overlooked, is Article 68. This provision*® allows
the Economic and Social Council of the United Nations (ECOSOC) to cre-
ate all the commissions necessary for the performance of its functions.
The really significant fact for our purposes is that this Article 68 expressly
states that ECOSOC “shall set up commissions in economic and social
fields and for the promotion of human rights..." (emphasis added). The
italicisation of the previous words is due to the fact that the phrase
appears to give the impression that the Economic and Social Council

4> CARRILLO SALCEDO, J.A.: Soberania de los Estados y Derechos Humanos..., op. cit.,
p.42.

46 "La proteccion internacional de los derechos humanos y el principio de no inte-
venciéon en los asuntos internos de los Estados”, Annuaire de I'Institut de Droit Interna-
tional, vol. 63-Il, 1990, pp. 338 ff.

47" Viienna Declaration and Programme of Action ..., op. cit., Part |, para. 4.

48 JHABVALA, F.: “The Drafting of the Human Rights Provisions of the United Nations
Charter”, op. cit., p. 2.

49 A reflection on the problems and contents of this Article can be found in PART-
scH, K-F.: “Article 68", in Simma, B. (Ed.): The Charter of the United Nations..., op. cit.,
pp. 875-892.
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should establish a commission for the promotion of human rights. The
fact is that the inclusion of this phrase in Article 68 was the result of a
huge amount of intense pressure in favour of the creation of a human
rights commission. Here again the 42 NGOs with consultative status in
the U.S. delegation at the San Francisco conference played a determin-
ing role. Their pressure finally bore fruit, given that they had to persuade
the U.S. delegation to overcome the reticence shown by Great Britain,
the Soviet Union and China, who were not in favour of such an explicit
provision which would facilitate the creation of a human rights commis-
sion®0. In addition, it was understood that this human rights commission
which would be set up by ECOSOC would be entrusted with drawing up
a Declaration of Human Rights which would specify the Charter's human
rights provisions®'. Everything went according to the script and one of
the first acts of the Economic and Social Council was to create the Com-
mission on Human Rights in February 1946 which would have as its first
main task to draft the Universal Declaration of Human Rights and other
international human rights instruments.

2.3. Post-1945 legal developments

Once the activities of the new Organisation which had risen from
the ashes of the Second World War had started, it became clear that
its initial period was to be dedicated to specifying the somewhat vague
and generic human rights provisions that appeared in the United Na-
tions Charter. Hence the Commission on Human Rights was entrusted
with the task of approving a document including the most fundamen-
tal human rights together with their protection mechanisms. However
progress was slow because by then the Superpowers were completely
absorbed by the Cold War and only a Universal Declaration of Human
Rights was passed in 1948°2. The problem facing the Universal Decla-
ration was that it was passed by a resolution of the General Assembly
of the United Nations. Such resolutions are only recommendations for
Member States and are not legally binding obligations. It was therefore
vital to pass of a number of human rights instruments which were fully
legal in character and binding on those States which ratified them. How-
ever, like the passing of the Universal Declaration of Human Rights, this
was to be a hugely complicated task. The East-West conflict was again

30 See on this subject see SAmNoOY, A.: Human Rights as International Consensus. The
Making of the Universal Declaration..., op. cit., pp. 23 ff.

51 HuMPHREY, J.P.: Human Rights and United Nations..., op. cit., p. 13.

52 On this topic, see Jaime Orad’s work, also in this volume.
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to influence the preparation of international human rights treaties3. To
form a better picture, it had initially been envisaged to pass only one
human rights covenant, in other words a single covenant which would
include the full gamut of fundamental rights and freedoms. Eventually,
due to the conflict between the Western bloc and the Socialist bloc, two
human rights covenants were approved. This means that at present we
have the International Covenant on Civil and Political Rights, and the
International Covenant on Economic, Social and Cultural Rights, which
were both paradoxically passed on the same day and at the same session
of the General Assembly of the United Nations, on 16 December 1966.
Notwithstanding this, a further ten years were necessary, until 1976, for
these Covenants to come into force. These three basic United Nations
human rights instruments, namely the Universal Declaration and the two
Covenants, constitute what is known as the International Bill of Human
Rights.

In addition to the adoption of these three documents, the United Na-
tions has played a crucial role in the process of codifying and progressively
developing International Human Rights Law®* by passing a whole range of
instruments on topics as diverse as children’s rights, discrimination against
women, the fight against torture, etc. The most significant instruments
will be specifically examined in other chapters of this book.

We should not overlook the progress in the international protec-
tion of human rights through the developments within the framework
of regional international organisations such as the Council of Europe,
the Organisation of American States, and the Organisation for African
Unity®>. In these areas we have seen not only exemplary regulatory
development, but also the appearance of sufficiently perfected juris-
dictional mechanisms for the protection of human rights, such as the
European Court of Human Rights, the Inter-American Court of Human
Rights®®, or the recently established African Court on Human and Peo-
ples’ Rights.

53 Regarding this issue, see ALvarez MoLINERO, N.: “La evolucién de los derechos hu-
manos a partir de 1948: hitos mas relevantes”, in INSTITUTO DE DERECHOS HUMANOS: La De-
claracion Universal de Derechos Humanos en su cincuenta aniversario, Universidad de
Deusto, Bilbao, 1999, pp. 93-178.

54 FERNANDEZ DE CASADEVANTE Romani, C.: “El Derecho Internacional de los Derechos
Humanos”, in FERNANDEZ DE CASADEVANTE RomaNi, C. (Coord.): Derecho Internacional de
los Derechos Humanos, Dilex, Madrid, 2000, pp. 49-73.

55 From July 2002 the OAU has become the African Union. See the contribution by
Heyns and Killander in this volume.

56 An in-depth study appears in CANCADO TRINIDADE, A.A.: E/ acceso directo del indi-
viduo..., op. cit.
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2.4. Indivisibility and Interdependence of all Human Rights

Despite the fact that historically there have been two different cat-
egories or generations of human rights, civil and political rights on the
one hand and economic, social and cultural rights on the other, and that
as we have seen they have conventionally been recognised as two sepa-
rate entities, these two types of rights do not fit into watertight com-
partments as two completely autonomous categories; both categories
are deeply inter-related>’. This overlap between civil and political rights
and economic, social and cultural rights was already made manifest at
the First International Conference on Human Rights held in Teheran in
1968. The Final Declaration of this Conference>® pronounced the indi-
visibility and interdependence of both types of rights. This idea, one of
enormous importance in putting human rights into practice, was reiter-
ated in Resolution 32/130 of the General Assembly of the United Na-
tions on 16 December 1977. Said Resolution confirmed that

“all human rights and fundamental freedoms are indivisible and
interdependent; equal attention and urgent consideration should be
given to the implementation, promotion, and protection of both civil
and political, and economic, social, and cultural rights; the full reali-
sation of civil and political rights without the enjoyment of economic,
social and cultural rights is impossible; the achievement of lasting
progress in the implementation of human rights is dependent upon
sound and effective national and international policies of economic
and social development...".

This indivisibility and interdependence of all human rights was again
pronounced at the Second World Conference on Human Rights, held
in Vienna from 13 to 24 June 1993. The Final Declaration confirms
that “all human rights are universal, indivisible and interdependent and
interrelated. The international community must treat human rights glo-
bally in a fair and equal manner, on the same footing, and with the
same emphasis”.

As such, despite the fact that this distinction between, on the one
hand, civil and political rights, and on the other, economic, social and
cultural rights, still makes some sense in this day and age, it should be
looked at in the light of the provisions mentioned above regarding the

>/ Regarding this, see MEeYEr-BiscH, P.'s in-depth study: Le corps des droits de

Editions Universitaires Fribourg, Fribourg, 1992.
58 Proclamation of Teheran, ST/HR/1Rev. 5 (Vol. |, Part 2).
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profound inter-relationship that must exist between the two types. The
defence of human dignity needs both types of rights. This means that
“under no circumstances can States hide behind the promotion and pro-
tection of a certain category of rights to avoid the promotion and pro-
tection of another category...; we should pay the same level of attention
and urgency to both types of rights”>°.

We must however acknowledge that economic, social and cultural
rights have been “rhetorically praised but never truly dealt with at the
United Nations, where the topical and the commonplace is to emphati-
cally proclaim the indivisibility of human rights when it would really be
more appropriate in accordance with the facts, as Professor Philip Alston
has critically proposed, to talk of the invisibility of economic, social, and
cultural rights"®9.

2.5. The Emergence of Third Generation Human Rights

Since the 1970s a set of new human rights has been emerging which
seeks to deal with the most urgent challenges facing the international
community®’. The following are among the human rights proposed to
form part of this “new frontier in human rights”: the right to develop-
ment®?; the right to peace®; the right to the environment®4, the right
to benefit from the Common Heritage of Mankind®®, or the right to
humanitarian assistance®®.

%9 Branc ALTEMIR, A.: “Universalidad, indivisibilidad e interdependencia de los dere-
chos humanos a los cincuenta afos de la Declaracion Universal”, en BLANC ALTEMIR, A.
(Ed.): La proteccion internacional de los derechos humanos a los cincuenta afios de la
Declaracion Universal, Tecnos, Madrid, 2001, p. 33.

60 CARRILLO SALCEDO, J.A.: Soberania de los Estados..., op. cit., p. 24.

61 RoDRIGUEZ PAaLoP, M.E.: La nueva generacion de derechos humanos. Origen y justi-
ficacion, Dykinson, Madrid, 2002.

62 On the growth of this new right, see, among others, M'save, K.: “Le droit au dévelop-
pement comme un droit de I'homme”, Revue des Droits de I'Homme, 1972, pp. 505-534.

63 See the Declaration on the right of peoples to peace, adopted by the General As-
sembly in its resolution 39/11, of the 12th of November 1984.

64 FRaNCO DEL Pozo, M.: “El derecho humano a un medio ambiente adecuado”,
Cuadernos Deusto de Derechos Humanos, n.° 8, 2000.

65 On the innovative concept of the Common Heritage of Mankind, see: Kiss, A. CH.:
“La notion de patrimonie commun de I'humanité”, RCADI, t. 172, 1982-Il, pp. 99-256;
BLanc ALTEMIR, A.: E/ Patrimonio Comun de la Humanidad. Hacia un régimen juridico inter-
nacional para su gestion, Bosch, Barcelona, 1992; Gomez Isa, F.: “Patrimonio Comun de la
Humanidad”, Estudlios de Deusto, Vol. 41/2, julio-diciembre 193, pp. 119-192.

66 Concerning this problematic right see ABRISKETA, J.: “El derecho a la asistencia hu-
manitaria: fundamentacion y limites”, in UNIDAD DE ESTUDIOS HUMANITARIOS: Los desafios
de la accion humanitaria, Icaria, Barcelona, 1999, pp. 71-100.
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And the truth is that, as Karel Vasak states, “the list of human rights
is not, nor will it ever be, a finished list”¢7. Similar opinions are expressed
by Philip Alston when he states that this new generation of human rights
represents “the essential dynamism of the human rights tradition”©é,

There are many different factors which have brought about, and
continue to bring about, the appearance of these new human rights.
Firstly the 1960s decolonisation process led to a revolution in interna-
tional society and, as a result, in the legal order called to regulate it,
namely International Law. This change also influenced human rights the-
ory which increasingly tends towards the specific problems and needs
of the new category of countries that appeared on the international
scene, namely the developing countries®. If it was the bourgeois and
socialist revolutions which gave rise to the first and second generations
of human rights respectively, according to Stephen Marks it will be this
anti-colonialist revolution which will give rise to the emergence of third
generation human rights’°.

Another factor which has had a notable impact on the emergence of
these solidarity rights is international society’s interdependence and glo-
balisation since the 1970s. States are becoming more and more aware
of the fact that there are global problems which require coordinated
responses. They require, in short, processes of international coopera-
tion”!. As a consequence of this global change, third generation rights
are rights which emphasise the need for international cooperation which
basically have a bearing on the collective aspects of these rights; to use
Gros Espiell’s expression, they are “community-oriented rights”7?. Rights
in other words which reveal the urgent need to make decisions and take
joint actions within the framework of the international community, not
only in the sphere of nation-States.

67 Vasak, K.: “Les différentes catégories des Droits de 'homme”, in Les dimensiones
universelles des Droits de I’'homme, UNESCO-Bruylant, Brussels, 1990, p. 297.

68 ALsToN, P “A third generation of solidarity rights: progressive development or ob-
fuscation of International Human Rights Law?”, Netherlands International Law Review,
1982, p. 314.

69 With this in mind, it is no surprise that the right to development had its origins in
Africa, and that jurists from the Third World have been its most ardent defenders.

70 Marks, S.: “Emerging Human Rights: a new generation for the 1980s?", Rutgers
Law Review, Vol. 33, 1981, p.440.

71 As such, there has been talk of the emergence of an International Law of Coop-
eration: FREDMANN, W.: La nueva estructura del Derecho Internacional, Ed. Trillas, Mexi-
co, 1967, p. 90.

72 GRos EsPiELL, H.: “Introduction” in Bebsaoul, M. (Ed.): International Law: Achieve-
ments and Prospects, UNESCO- Martinus Nijhoff Publishers, Dordrecht, 1991, p. 1167.
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The key word as regards these new rights is solidarity’? which does
not mean that these rights are the only vehicles for promoting solidar-
ity. Human rights of the first two generations should also serve to give
expression to this value which is so necessary in an international soci-
ety as divided as the one in which we live today. But what certainly is
true is that “perhaps third generation rights require a higher degree of
solidarity”74.

However, this new generation of human rights has caused a series of
intense debates. In the words of Angustias Moreno:

“new trends pose sufficient risk to the international protection of
human rights that we have to approach them with great care; it
might even, perhaps, be more profitable for us to consolidate what
we have already achieved with regards to respecting human rights,
before crossing new frontiers”7>.

A similar opinion is held by Professor Kooijmans for whom the in-
troduction of the idea of third generation human rights “does not only
muddy the issue, it also constitutes a danger to what was at the root of
the internationalisation of human rights, viz., strengthening the protec-
tion of the individual from breaches of his most fundamental human
rights by the State"”’6.

One of the most common objections to these rights is that the ex-
cessive proliferation of human rights may weaken the protection offered
to already existing human rights. This criticism has been countered by
those supporting these new rights. Gros Espiell, amongst others, argues
that this risk of weakening previous generations’ rights does not ex-
ist, but rather, solidarity rights “are a prerequisite for the existence and
exercise of all human rights””7. In other words, rather than weakening
or diluting these human rights, they would strengthen the indivisibility
and interdependence of all human rights. But the truth is that, as rightly
stated by Alston, “the challenge is to achieve an appropriate balance
between, on the one hand, the need to maintain the integrity and cred-
ibility of the human rights tradition, and, on the other hand, the need

73 MaRks, S.: “Emerging Human Rights..."”, op. cit., p. 441.

74 GRos EspiELL, H.: op. cit., p. 1169.

7> MoreNo Lorez, A.: “Los derechos humanos de la solidaridad”, in IV jornadas de
profesores de Derecho Internacional y Relaciones Internacionales, 4th-6th July 1979,
Universidad de Granada, 1980, p. 50.

76 KooumaNns, PH.: “Human Rights — Universal Panacea? Some reflections on the so-
called human rights of the third generation”, Netherlands International Law Review,
1990, p. 329.

77 GRos EsPiELL, H.: op. cit., p. 1168.
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to adopt a dynamic approach that fully reflects changing needs and
perspectives, and responds to the emergence of new threats to human
dignity and well-being”78.

Another common criticism of these third generation rights is that
the term “generation” seems to imply that previous generations’ rights
are already out-of-date or antiquated; in a word, bettered. This criticism
has also been answered. On this issue Karel Vasak agrees that these new
rights are synthesis rights, in other words rights which “cannot be real-
ised unless other human rights, which are, in some way, their constitu-
ent parts, have been set in motion”7°. And the truth is that one of the
essential parts of these rights is to protect and safeguard of individual
rights which they complement.

One criticism which has been fairly justified is that the demand for
these solidarity rights can, on occasion, serve to justify massive viola-
tions of civil and political rights, mainly in the Third World. This situation
has occurred frequently across Africa where there are many countries
suffering under cruel dictatorships. Many African leaders saw in the
defence of solidarity rights, mainly the right to development, a way of
lengthening their period in power, ignoring individuals’ rights and de-
fending the principle of non-interference in internal affairss®. The truth
is that if we really want these new rights to be credible and accepted
by the international community then they must entail scrupulous re-
spect for individual human rights, and in particular the civil and political
rights.

However without doubt the main objection which can be levelled
against these emerging rights is the fact that, apart from the right to
benefit from the Common Heritage of Humankind?®!, none of the oth-
er new rights has been recognised by a universal convention, in other
words by an international treaty binding on those States which have

78 ALsToN, P “Conjuring up new Human Rights: a proposal for quality control”,
American Journal of International Law, Vol. 78, 1984, p. 609.

79 Vasak, K.: “Les différentes catégories des Droits del’'homme”, in Les dimensions
universelles..., op. cit., p. 305.

80 This “perversion of solidarity rights” has been discussed by many different writers,
among them: MaHmup, S.S.: “The State and Human Rights in Africa in the 1990s: per-
spectives and prospects”, Human Rights Quarterly, Vol. 15, n°® 3, 1993, pp. 488 ff,;
Howarp, R.E.: Human Rights in Commonwealth Africa, Rowman and Littlefield Publish-
ers, New Jersey, 1986.

81 The concept of the Common Heritage of Mankind has been expressly dealt with
in two international treaties. The first of these is the Agreement Governing the Activities
of States on the Moon and other Celestial Bodies, 14 December 1979. The second is the
UN Convention on the Law of the Sea, signed in Montego Bay on 30 April 1982, which
has come into force on November 1994.
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ratified it. These new rights have mainly been recognised through reso-
lutions of the General Assembly of the United Nations, which brings us
to the thorny issue of the legal value of such resolutions®2.

Some of the international doctrine, mainly in the West, considers
the legal value of the resolutions of the General Assembly of the Unit-
ed Nations as “relative”, depending on the circumstances under which
each individual resolution was adopted (whether it was unanimously
approved, whether its terms are sufficiently precise and concrete, States’
opinions regarding the issue etc). Often the norms contained in these
resolutions become what is known as soft-law, or regulations which
cannot be classed as fully legal®3.

However some doctrine, more committed to transforming the in-
ternational legal order, purports to give such resolutions full legal ef-
fect®.

We are therefore facing new human rights which are still in the
process of being formed, or human rights in statu nascendi, given that
States, the main creators of international law, are reluctant to recognise
these new rights in any other instrument than a resolution of the Gen-
eral Assembly of the United Nations.

We should however bear in mind that older human rights were also
up against fierce resistance when they were first proclaimed as rights.
This should encourage us to redouble our efforts regarding these new
solidarity rights which seek to respond to the main challenges faced
by the international community: development, peace, the environment,
humanitarian catastrophes etc.

82 There exists abundant literature on this topic. Among the most significant pieces
are: VIRALLY, M.: “La valeur juridique des recommandations de Organisations Internation-
ales”, Annuaire Francaise de Droit International, 1956, pp. 66-95; Perez VERA, E.: “Algu-
nas consideraciones sobre el valor juridico de las Resoluciones de a Asamblea General
en el 26 aniversario de la ONU", Boletin de la Universidad de Granada, no. 105, Vol. V,
1973, pp 37 52; CASTAREDA, J.: “La valeur juridique des résolutions des Nations Unies”,
RCADI, 1970-1, t. 129, pp. 205-332.

83 On the notion of soft-law, see: WEIL, P.: “Vers une normativité relative en Droit In-
ternational?”, Revue Générale de Droit International Public, 1982, pp. 6 ff.; ISA, R.:
"Formation des normes internationales dans un monde en mutation: critique de la no-
tion de Soft-law”, in Le Droit International au service de la paix, de la justice et du déve-
loppement. Mélanges Michel Virally, Paris, Pedone, 1991, pp. 334 ff.

84 Bepjaoul, M.: Hacia un Nuevo Orden Econdmico Internacional, UNESCO- Sigueme,
Salamanca, 1979, pp. 157 ff; BekHecH, M.A.: “Les résolutions des Organisations Interna-
tionales dans le processus de formation de normes en Droit International”, in FLoRY, M.;
MaHiou, A. and Henry, J-R.: La formation des normes en Droit International du Dévelop-
pment, Table Ronde franco-maghrébine Aix-en-Provence, October 1982, Office des Pu-
blications Universitaires, Alger et Centre National de la Recherche Scientifique, Paris,
1984, pp. 181-196.
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2.6. The Vienna World Conference on Human Rights

The Vienna Conference on Human Rights was the second world
conference on the issue and took place 25 years after the first world
conference held in Tehran in 1968. There were high expectations that
this conference would become a turning point towards the universal
respect for human rights. However, the results of the Conference left a
bittersweet taste in the mouths of those attending it, both for govern-
mental delegations and for the many non-governmental organisations
which took part in the debates®, although there are some who are not
so pessimistic and even consider that the Vienna Conference “was a
huge success for the human rights cause"#®.

Many issues were discussed at Vienna with varying degrees of suc-
cess. For our purposes the most important aspects were the issue of the
universality of human rights; the relationship between human rights,
democracy and development; the incorporation of women’s rights onto
the international human rights agenda; and finally the increasing role
of non-governmental organisations in the defence and promotion of
human rights.

The central theme of the Vienna Conference without doubt con-
cerned the issue of whether human rights are universal, namely appli-
cable to all countries in the international community, or whether on the
other hand they must be considered in the light of different circumstanc-
es, whether historical, cultural, religious etc. There were two conflicting
theories on this issue: the universalist theory and the theory of cultural
relativism. The two positions were quite far apart. While Western coun-
tries defended the universality of human rights, the Islamic countries
and a significant proportion of third world countries were staunch sup-
porters of cultural relativism, viewing the theory of universality as a new
form of colonialism. The truth is that following the debates concerning
this thorny issue the conclusions which were reached were not particu-
larly satisfactory given that, as we shall see below, the Final Declaration
of the Vienna Conference is extremely ambiguous on the universality

8 More than 3,500 NGOs working in the field of human rights took part in a Paral-
lel Conference which took place in Vienna for the duration of the official conference. It
should also be noted that the discussions which took place at the parallel conference
had an influence on the final declaration of the official conference.

86 These are the words of Julidn Palacios, Director of the Office of Human Rights of
the Spanish Ministry for Foreign Affairs at the time of the official conference, in PaLa-
cios, J.: “Mas luces que sombras en la Conferencia Mundial de Derechos Humanos”,
Tiempo de Paz, n°. 29-30, Autumn 1993, p. 6.
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of human rights®”. The Conference’s Final Declaration reaches a type
of consensus which, in my opinion, has still not resolved the problem
because the Vienna Declaration states, after its first paragraph in which

it declares that the universal nature of these rights and freedoms “is
beyond question”:

" ... the significance of national and regional particularities and
various historical, cultural and religious backgrounds must be borne
in mind"88.

Clearly this ambiguous paragraph does not openly take the side of
either the universality of human rights or of the theory of cultural rela-
tivism; insofar as possible it aims to please the advocates of both views.
This is because as already mentioned the sessions of the World Con-
ference on Human Rights clearly demonstrated that the two opinions
were very much opposed and that any kind of consensus was still far
from possible®®. The only possible way, and providing that there is suf-
ficient political will on the part of the States, to achieve universality for
at least the most fundamental human rights will be to open up a sin-
cere and open intercultural dialogue® between the Western States and
those supporting cultural relativism. Both groups of States will need to
put aside dogma and preconceived ideas and be prepared through said
dialogue to make some concessions in their aims. This is one of the main

87 Clear proof of the fact that the two positions were separated by a considerable
distance can be found if the final documents of the preparatory Regional Meetings are
compared with those of the Vienna World Conference. The first of these regional meet-
ings was the African Regional Meeting, which took place in Tunisia from 2 to 6 Novem-
ber 1992, Report of the Regional Meeting for Africa of the World Conference on Hu-
man Rights, A/CONF.157/AFRM/14, 24 November 1992. The second meeting was the
Regional Meeting for Latin America and the Caribbean, Report of the Regional Meeting
for Latin America and the Caribbean of the World Conference on Human Rights, A/
CONF.157/LACRM/15, 22 January 1993. The third was the Regional Meeting for Asia,
Report of the Regional Meeting for Asia of the World Conference on Human Rights, A/
CONF.157/ASRM/8, 7 April 1993. The European Union, for its part, also held a prepara-
tory meeting prior to the conference, Note verbale dated 23 April 1993 from the Perma-
nent Mission of Denmark to the United Nations Office at Geneva, transmitting a posi-
tion paper by the European Community and its member States, A/CONF.157/PC/87, 23
April 1993.

88 Vienna Declaration and Programme of Action, op. cit., Part 1, para. 5.

89 On the issue of the universality of human rights at the Vienna Conference and in
its Final Declaration, see ViLLan Duran, C.: “Significado y alcance de la universalidad de
los derechos humanos en la Declaraciéon de Viena”, Revista Espafiola de Derecho Inter-
nacional, Vol. XLVI, no. 2, 1994, pp. 505-532.

9% ETxeBERRIA, X.: “El debate sobre la universalidad de los derechos humanos”, in IN-
STITUTO DE DERECHOS HUMANOS: La Declaracion Universal..., op. cit., p. 385.
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problems currently facing us and the future evolution of human rights
in a world of conflict will greatly depend on an adequate response to
this problem.

The second question dealt with at the Vienna Conference was the
growing link between human rights, democracy, and development. This
is one of the most developed aspects of human rights theory. The in-
divisibility and interdependence between human rights, democracy,
and development have been openly defended in recent times. In other
words, in order to effectively defend human rights and fundamental
freedoms, it is vital that people live in a democratic State and that the
State has achieved reached minimum levels of economic, social, cultural
and political development.

This aspect was not as controversial as the issue of universality as re-
flected in the Conference’s Final Declaration. Paragraph 8 of the Vienna
Declaration states that:

“Democracy, development and respect for human rights and fun-
damental freedoms are interdependent and mutually reinforcing...
The international community should support the strengthening and
promoting of democracy, development and respect for human rights
and fundamental freedoms in the entire world”.

An issue that is closely related to this link between human rights,
democracy and development is the recognition in the Vienna Declara-
tion of the right to development. This recognition is very important given
the fact that, as we have already shown, this right met with across-the-
board opposition from Western countries at the time when it was first
suggested. It is significant that years later, in 1993, all of the countries
present in Vienna agreed to recognise the right to development. As the
Final Declaration states, “the World Conference on Human Rights re-
affirms the right to development, as established in the Declaration on
the Right to Development, as a universal and inalienable right and an
integral part of fundamental human rights”®' (emphasis added). Hence
the right to development occupies a relatively important position in the
Vienna Declaration, a fact which encouraged the already-quoted Julian
Palacios to State that “the recognition of the principle of the right to
development... constitutes an unprecedented success which, ab initio,
it appeared impossible to achieve”?,

Another issue discussed in Vienna, and which finally managed to
be included in the Final Declaration, was the international community’s

91 Vienna Declaration and Programme of Action, op. cit., Part 1, para. 10.
92 PALACIOS, J.: “Mas luces que sombras...”, op. cit., p. 8.
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acceptance of a firm commitment to make the human rights of women
one of the priorities of the international human rights agenda. The fact
is that the lobbying of movements in favour of the rights of women in
Vienna certainly made its presence felt throughout the conference and
achieved a very significant recognition in the Final Declaration. As the
Vienna Conference states regarding this issue:

“The human rights of women and of the girl-child are an inalien-
able, integral and indivisible part of universal human rights (...) The
human rights of women should form an integral part of the United
Nations human rights activities, including the promotion of all human
rights instruments relating to women" 93,

A final aspect dealt with at the Vienna Conference is the importance
given to the non-governmental organisations working in the area of hu-
man rights. Firstly, as we have already mentioned, the NGOs participated
very actively in the discussions, both at the official Conference and at
the parallel Conference of NGOs. Additionally, the Final Declaration of
the Vienna Conference recognises the important role which NGOs must
play with regards the protection and promotion of human rights. On this
matter, paragraph 38 of the Final Declaration states that:

“the World Conference on Human Rights recognizes the important
role of non-governmental organizations in the promotion of all
human rights and in humanitarian activities at national, regional and
international levels. The World Conference on Human Rights appreci-
ates their contribution to increasing public awareness of human
rights issues, to the conduct of education, training and research in
this field, and to the promotion and protection of all human rights
and fundamental freedoms...".

3. Conclusions

As we have seen the 20t century was very significant in evolving the
protection of human rights on the international legal scene. Both the
League of Nations and, above all, the United Nations worked intensively
both in the regulatory ambit and in the institutional ambit in order to
seek to protect the most basic human dignity. Although the progress is
laudable, we are forced to recognise that there is plenty of work still to
be done at the beginning of this rather uncertain 215t century.

93 Vienna Declaration..., op. cit., Part 1, para. 18.
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Globalisation and human rights

Koen de Feyter

Summary: 1. Introduction. 2. Adjusting State Obligations:
2.1. Duties to Protect and Privatisation. 2.2. Shared Obli-
gations: 2.2.1. The Rights Approach to Development.
2.2.2. Extraterritorial Obligations. 2.2.3. The Right to De-
velopment. 3. Conflicts between Human Rights Obligations
and other Treaty Obligations. 4. Human rights Obligations
of Non-State Actors: 4.1 Intergovernmental Organisations:
4.1.1. The World Bank and Human Rights. 4.2 Private Ac-
tors: 4.2.1. Companies. 4.2.2. Non-Governmental Organi-
sations. 5. Multi-stakeholder Agreements. 6. Localising Hu-
man Rights.

1. Introduction

Economic globalisation is a process aimed at breaking down State
borders in order to allow the free flow of finance, trade, production,
and, at least in theory, labour. While remaining sovereign, States are
encouraged by a variety of public and private actors that support glo-
balisation, not to use their sovereign powers in order to impede such
free flows in to and out of their territory. In this context, the main
role of the State is to create a space where domestic and foreign
companies can compete freely and fairly. In addition, international
economic law provides legal security to those entering domestic mar-
kets, by ensuring that State decisions to open up to the international
economy cannot simply be reversed by a change of direction in na-
tional politics.

In the international human rights regime’, however, the State is not
a facilitator, but the principal actor, whose human rights obligations re-
quire an intervention whenever the functioning of the market leads to
human rights violations. Can the State play these twin roles simultane-
ously? How can it provide human rights protection while at the same
time entrusting responsibility to market forces for many sectors of the

' The international human rights regime consists of the treaties and protection
mechanisms at international and regional levels that are the main focus of this Manual.
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economy that are human rights sensitive, such as the exploitation of
natural resources or the provision of essential services? Is the State still
able to fulfil its human rights obligations in an increasingly globalising
economy?

This contribution? argues that human rights protection in a glo-
balising economy requires adjustments to the international human
rights regime. Some adjustments have already occurred over the last
decade; others continue today. Two basic approaches in the human
rights response to economic globalisation are described3. The first is
the further elaboration of State obligations that specifically address
the role of the State in a context of economic globalisation. The sec-
ond approach consists of the construction of human rights duties for
non-State actors* .

In practice, both approaches co-exist, although they start from
somewhat different assumptions. Maintaining the emphasis on the
State as the principal (or only) human rights duty holder is defensible
because in international relations only States (governments) have a spe-
cific responsibility to take into account the public interest. This is why
governments are, at least ideally, subject to democratic control. Gov-
erning bodies of non-State actors are responsible to specific constituen-

2 This article compiles and updates some of my earlier publications, mainly Human
Rights. Social Justice in the Age of the Market. Zed Books, London, 2005; “Introduc-
tion” and “Localising Human Rights”, in BENEDEK,W., DE FevTER, K., MARRELLA,F. (Eds.),
Economic Globalisation and Human Rights, Cambridge University Press, Cambridge,
2007, pp. 1-14, 67-92; “Privatisation and Human Rights: an Overview", in e FEYTER, K.,
Gomez Isa, F. (Eds.), Privatisation and Human Rights, Intersentia, Antwerp, 2005, pp. 1-8;
“The International Financial Institutions and Human Rights. Law and Practice”, in GOmEz
Isa F., De Fevter, K. (Eds.) International Protection of Human Rights: Achievements and
Challenges. Deusto University, Deusto, 2006, pp. 561-592 and “Corporate Governance
and Human Rights” in INSTITUT INTERNATIONAL Des Droits De L'Homme, World Trade and the
Protection of Human Rights. Bruylant, Bruxelles, 2001, pp. 71-110.

3 Books covering the field of globalisation and human rights in a comprehensive
manner include ANDERSON, G., Constitutional Rights after Globalization. Hart Publishing,
Oxford, 2005; Benebek, W., DE FEYTER, K., MARRELLA, F. (Eds.), Economic Globalisation and
Human Rights. Cambridge, Cambridge University Press, 2007; BRYSK, A. (Ed.), Globali-
zation and Human Rights, University of California Press, Berkeley, 2002; Geary, A., Glo-
balization and Law: Trade, Rights, War, Rowman & Littlefield, New York, 2005; Kaur-
MANN, C., Globalisation and Labour Rights. Hart Publishing, Oxford, 2006; SaLomon, M.E.,
Global Responsibility for Human Rights, Oxford University Press, Oxford, 2007; SALo-
MON, M., TOSTENSEN, A., VANDENHOLE, W. (Eds.), Casting the Net Wider: Human Rights, De-
velopment and New Duty-Bearers. Intersentia, Antwerp, 2007.

4 "Non-State actors” is used here as an umbrella term covering both intergovern-
mental organisations and private actors (companies and non-governmental organisa-
tions).
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cies (such as shareholders or members), but not to the population.
Therefore, it is not self-evident to construct a human rights responsibili-
ty on their behalf that extends to society as a whole. In addition, in-
creasing the number of human rights duty holders may weaken the ex-
isting State responsibility for violations.

The opposite view is that adequate human rights protection can no
longer be achieved by focussing on the State only, when in reality many
different actors (both domestic and foreign) contribute directly to viola-
tions. States on whose territory these violations occur may lack the le-
gal capacity, or the economic and the political power to act against ac-
tors whose presence on the territory may be essential to them for other
reasons. In such circumstances, effective human rights protection re-
quires that ‘every organ of society’ that is involved in human rights
abuses can be held responsible-, an idea that can be traced back to the
preamble of the Universal Declaration of Human Rights.

As a final preliminary remark, it may be useful to recall that the de-
bate on the human rights response to globalisation is relevant not only
to economic, social and cultural rights. The privatisation of services of
general interest also impacts on civil and political rights: the privatisa-
tion of prisons is perhaps the best known example. Debates on the
regulation of the internet and the extent to which private internet pro-
viders are willing to share information on the identity of users to gov-
ernments that may use them for repressive ends touch upon core issues
in the area of freedom of expression. In the United States, claims have
been brought under the Alien Tort Claims Act against companies for
complicity in political killings. Finally, globalisation has helped non-state
entities in mobilizing capital and personnel across borders for the pur-
poses of using violence. Decision-making centres are mobile, and the
execution of the attacks takes place on different continents. In shaping
a forceful response, States have sought to avoid or diminish legal re-
sponsibility for human rights violations by entrusting law enforcement
tasks to private security firms or by establishing detention centres on
foreign soil. The impact of globalisation is felt across the whole range
of human rights.

2. Adjusting State Obligations

This section discusses three issues. Duties of protection are part of
the standard typology of State obligations attached to human rights
treaties. They take on a new significance, however, when States entrust
non-State actors with the delivery of services of general interest.
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Extraterritorial obligations of States are less well established, but
are a response to the finding that populations are more vulnerable to
actions and decisions taken by third States.

Finally, intergovernmental discussions on the right to development
have focused on the establishment of duties of donors to assist recipi-
ent countries in complying with their human rights obligations in re-
source scarce societies. Discussions were at a stalemate for decades,
but recently came to life again.

2.1 Duties to Protect and Privatisation

Clearly, the State cannot absolve itself of its international human
rights obligations by delegating service delivery to private actors. Priva-
tisation does not affect the legal responsibility of the State under inter-
national human rights law, but it does imply a retreat by the State from
service delivery. As a result, the type of action a State needs to under-
take in order to avoid a breach of its human rights obligations changes.
In the context of public service delivery duties to respect and provide
the right are essential. In a privatisation context, the duty to protect
against human rights violations by the private actor entrusted with
service delivery comes to the fore. Even after privatisation, the State
will need to maintain instruments that allow it to intervene for the pur-
poses of human rights protection. If these instruments are not availa-
ble, and human rights violations occur, the State will be responsible for
failure to provide protection under human rights law.

Clearly, one should not assume that privatisation always leads to
worsening of the human rights situation; it may also have the opposite
effect. All depends on pre-privatisation conditions, i.e. on a compari-
son of performances by the former public provider, and the private ac-
tor or mixed arrangement that takes over service delivery. The human
rights baseline is that the mechanisms to protect human rights should
be in place and effective, regardless of the actor who provides the
service.

State involvement after privatisation is in itself not uncommon. Al-
though privatisation may consist of transfer of ownership, the term is
also used to describe a process involving the removal of the public au-
thorities from the operation of an institution or a service, even if the
State retains ownership. Even if there is a deliberate move towards
more private and less public spending in terms of provision, financing,
management and regulation, it is unlikely that the State fully withdraws
from all of these aspects, or does not remain involved in some way in
the monitoring of the quality of the service delivery.
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Human rights safeguards in the context of privatisation are to some
extent rights specific: providing humane prison conditions or access to
drinking water are very different kinds of services. Any general list of
safeguards tends to be somewhat abstract. Nevertheless, some points
can be made.

From a human rights perspective, upfront attention to the mainte-
nance of regulatory capacity after privatisation is essential. Legislation
requiring advance consultation of the public and of users on the basis
of adequate and sufficient information is important. The State needs to
maintain the regulatory capacity to protect human rights after privati-
sation, particularly of the most vulnerable groups. New institutions
need to be created that can perform this monitoring role. Many of the
required devices are procedural in nature: provision needs to be made
for the hearing of consumer views; performance standards for the pri-
vate operator need to be agreed that tie the operator to a level of per-
formance equal to what is required under human rights law; a system
of fines needs to be in place when performance falls below such stand-
ards. Equality of arms should be ensured when disputes are litigated.
Users should have access to remedies both with regard to the State and
the private operator. Disconnection from a service should not happen
without procedural protection. The term of the privatisation contract is
important as well. Clearly, long-term contracts or contracts of unspeci-
fied duration offer much more leeway to the private operator, e.g. in
setting price-levels, and are therefore risky from a human rights per-
spective. Public hearings during the operation of the privatised regime
are a useful device to ensure that human rights concerns will be taken
into account.

Finally, although user charges are generally compatible with human
rights law (i.e. users can legitimately be asked to make a financial contri-
bution to the delivery of the service), human rights also define a basic
core content of a right that should be accessible to all regardless of abili-
ty to pay. User charges should not deprive people that are genuinely un-
able to pay of access to a minimum floor of rights realisation. In its Gen-
eral Comment on the Right to Water®, the UN Committee on Economic,
Social and Cultural Rights addresses the issue of affordability as follows:

To ensure that water is affordable, States parties must adopt the
necessary measures that may include, inter alia: (a) use of a range of
appropriate low-cost techniques and technologies; (b) appropriate pric-

5 UN Committee ESC Rights, General Comment on the Right to Water, UN doc.
E/C.12/2002/11 (20 January 2003), para. 27.
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ing policies such as free or low-cost water; and (c) income supplements.
Any payment for water services has to be based on the principle of
equity, ensuring that these services, whether privately or publicly provid-
ed, are affordable for all, including socially disadvantaged groups. Equity
demands that poorer households should not be disproportionately
burdened with water expenses as compared to richer households.

Many of the safeguard mechanisms mentioned above belong to
fields of domestic law that human rights researchers or activists are not
necessarily familiar with such as administrative law, the law of (interna-
tional) contracts, competition law etc. At the international level also,
the international financial institutions and the World Trade Organisa-
tion are important actors pushing for a liberalisation of the market in
services without insisting on human rights protection, unless human
rights concerns are raised by the relevant country. The UN High Com-
missioner for Human Rights has responded by developing a human
rights perspective on these issues®. To some extent UNHCHR reports
function as a counterweight, but clearly States are less vulnerable to
the pressure of a human rights institution than to the conditionalities
required by the international financial and economic institutions.

Similarly, disputes arising about the human rights impact of the pri-
vatisation of services of general interest will not usually be decided by
human rights bodies. When the private operator is a foreign company,
they will not even be decided by domestic courts. Contracts between
States and foreign companies routinely provide that disputes will be set-
tled under international law and exclusively through international arbitra-
tion. In his comment on the International Convention on the Settlement
of Investment Disputes (ICSID), Muchlinski explicitly perceives of the trea-
ty as an instrument of delocalisation, because the treaty severely curtails
both the role of domestic courts and the applicability of domestic law’.

International arbitration tribunals are able to consider the human
rights impact of disputes as a part of the applicable international law?,
but this is not their usual approach. Private-public arbitration was cre-
ated as a mechanism protecting the foreign investor against arbitrary

6 E.g. see Office of the High Commissioner for Human Rights, Liberalization of Trade
in Services and Human Rights, UN doc. E/CN.4/Sub.2/2002/9 (25 June 2002).

7 MucHuNskl, P.T., Multinational Enterprises and the Law, Blackwell Publishers, Ox-
ford, 1999 pp. 547-551.

8 See in general PeTersoN, L.E., GrAY, K.R., International Human Rights in Bilateral In-
vestment Treaties and in Investment Treaty Arbitration, International Institute for Sus-
tainable Development, Winnipeg, 2005; Supa, R., “The Effect of Bilateral Investment
Treaties on Human Rights Enforcement and Realization”, in be ScHUTTER, O. (Ed.), Trans-
national Corporations and Human Rights, Hart, Oxford, 2006, pp. 73-160.
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interventions from the State. As privatisation extends to human rights
sensitive services, however, it becomes more difficult for arbiters to
avoid the public dimension of their decisions. One interesting example
is the ICSID dispute Aguas Argentinas e.a. v. Argentina®. Aguas Argen-
tinas, a consortium of which Suez is the largest shareholder, took over
the water and sewerage system of Buenos Aires in 1993 from a badly
run state-owned water company. The take over was part of a huge pri-
vatization/deregulation/decentralization policy adopted by the Carlos
Menem administration that was under pressure from the international
financial institutions in order to obtain relief for Argentina’s huge exter-
nal debt. The relationship between the consortium and official institu-
tions went through many ups and downs. The details of the dispute
are not known, but there is little doubt that the consortium argues that
it has not received a fair return on investment, due to unwarranted
government interventions. Five local and international non-governmen-
tal organizations filed for the opportunity to present legal arguments as
friends of the court. They asserted that the case involved matters of ba-
sic public interest and the fundamental rights of people living in the
area. The Tribunal accepted that there was a justification for the ac-
ceptance of amicus curiae briefs in “ostensibly” private litigation when
cases involved issues of public interest and because decisions in those
cases had the potential, directly or indirectly, to affect persons beyond
those immediately involved as parties in the case:

The factor that gives this case particular public interest is that the
investment dispute centres on the water distribution and sewage sys-
tems of a large metropolitan area, the city of Buenos Aires and sur-
rounding municipalities. Those systems provide basic public services
to millions of people and as a result my raise a variety of complex
public and international law questions, including human rights con-
siderations. Any decision rendered in this case, whether in favour of
the Claimants or the Respondent, has the potential to affect the
operation of those systems and thereby the public they serve'®.

It remains to be seen whether the amicus briefs will have a substan-
tive impact on actual decisions. Nevertheless, the importance of the
opening up of arbitration procedures to the consideration of public
concerns can hardly be overestimated. Again the main lesson is that in

9 ICSID Tribunal, Aguas Argentinas, Suez, Sociedad General de Aguas de Barcelona
and Vivendi Universal v. Argentine Republic, Order in response to a petition for transpar-
ency and participation as amicus curiae (19 May 2005). The ICSID decision follows a
trend that started within NAFTA.

10 L.C., para. 19.
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a context of economic globalisation human rights lawyers need to look
beyond human rights institutions to achieve effective protection.

2.2. Shared Obligations

The human rights regime organises a division of labour between
States. A State is only responsible for the human rights of the individuals
within its jurisdiction, and jurisdiction is mainly based on territory. Individ-
uals living in affluent countries stand a better chance that their rights will
be respected, for the simple reason that human rights have resource im-
plications, and are therefore easier to respect when overall State budgets
are larger. The international human rights regime accepts that there is an
unequal distribution of resources among countries, but expects that each
country individually prioritises human rights. In international law, States
can legitimately express concern over human rights violations in other
countries, but they are not legally responsible for those violations. The
regime is based on divided responsibility, not on shared responsibility.

Nevertheless, in a globalised world, human rights are increasingly
influenced by decisions made elsewhere — by other States. These deci-
sions may cause harm to the human rights of people who are not un-
der their territorial control. In addition, affluent third States may well
be in a position to contribute to human rights implementation in re-
source scarce countries by offering assistance. Hence the call for the
recognition of a shared responsibility among States to contribute to the
realisation of human rights.

2.2.1. THE RIGHTS APPROACH TO DEVELOPMENT

Perhaps the least controversial expression of a sense of shared (but
not legal) responsibility is represented by the rights based approach to
development'!. The aim of this approach is to ensure that human rights
are integrated in donor interventions. Donors should support programs
that seek to improve the implementation of human rights in the recipi-
ent country, and should more generally be diligent in ensuring that no
human rights violations occur in the context of aid sponsored activities.
The origins of the approach are somewhat difficult to trace, but one of
the first documents that struck a chord with the international commu-

" In general, see ScHEININ, M., Suksl, M. (Eds.), Human Rights in Development. Year-
book 2002. Empowerment, Participation, Accountability and Non-Discrimination: Oper-
ationalising a Human Rights-Based Approach to Development, Martinus Nijhoff, Leiden,
2005.
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nity was The Rights Way to Development: A Human Rights Approach
to Development Assistance by the non-governmental Human Rights
Council of Australia, published in 1995.

Today, the rights based approach commands considerable support
among the donor community. Over the years, the original concern with
human rights as a conditionality for aid shifted to donor-recipient part-
nerships aiming at improving human rights compliance, particularly in
resource scarce countries'?. Success is primarily measured by evaluating
the human rights impact of the donor intervention in the recipient
country. According to Sano, the approach can make a difference in
four dimensions:

[Sltrengthening the link between local and global human rights
actions; strengthening national advocacy practices, as well as the
social and political movements behind them; a clearer rights-based
definition of the accountability of state governments and non-gov-
ernmental actors, and stronger protection for the social and civil
rights of poor individuals and groups'3.

The limitations of the rights-based approach to development also
flow from its pragmatic nature. The approach takes existing donor poli-
cies and volumes as a point of departure, and then seeks to infuse a hu-
man rights dimension in these policies. There is not much emphasis on
the human rights obligations of donors in the aid relationship', nor is
there much criticism of aid as a possibly inadequate instrument of miti-
gating the adverse impact of other donor policies (e.g. in the area of se-
curity or trade) on the enjoyment of human rights in recipient countries.

2.2.2. EXTRATERRITORIAL OBLIGATIONS

An approach that is more critical of donor policies focuses on extra-
territorial obligations'. Here the argument is that States have obliga-

12 A conditionality policy implies that the extent to which respect for human rights is
shown determines the nature and/or magnitude of aid to a specific partner. Conditionality
is usually set off against programs supporting human rights, i.e. reserving part of the means
available for development to programs or projects specifically targeting human rights.

13 SaNO, H.-O., “Does Human Rights-based Development make a Difference?” in Sa-
LOMON, M., TOSTENSEN, A., VANDENHOLE, W. (Eds.), Casting the Net Wider: Human Rights,
Development and New Duty-Bearers, Intersentia, Antwerp, 2007, p. 78.

4 Donors tend to argue that they are free to decide on how to spend aid.

15 See generally Coomans, F, Kamminga, M. (Eds.), Extraterritorial Application of Human
Rights Treaties, Intersentia, Antwerp, 2004; SKoGLy, S., Beyond Borders. States’ Human Rights
Obligations in International Cooperation, Intersentia, Antwerp, 2006; GoNpek, M., Extra-
territorial Application of Human Rights Treaties, Intersentia, Antwerp, 2008.
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tions towards persons outside their territories, and are legally responsi-
ble when their acts or omissions lead to human rights violations
elsewhere. A consortium on extraterritorial obligations'®, consisting of
some 30 non-governmental organisations, university institutes and in-
dividuals was recently set up in Europe, and defines its purpose as de-
veloping the understanding of:

—the connection between the acts and omissions by States in their
bilateral relations with foreign States and the resulting breaches
of human rights in the territory of the latter;

—States’ operations through multilateral organisations and result-
ing breaches of human rights;

—how the members of multilateral institutions (may) influence the
decision making process to ensure human rights compliance.

An extraterritorial or transnational’” reach of human rights obliga-
tions needs to be argued carefully, and demonstrated in specific factual
circumstances.

In a limited number of international and regional cases States were
held responsible for human rights violations occurring outside of their
own territory. Not all human rights treaties use the same language in
defining the geographical scope of State obligations, and consequently
the case-law of each monitoring body is somewhat different. The Euro-
pean Court of Human Rights accepts that a State is responsible for
what happens on another territory, if that State “through the effective
control of the relevant territory and its inhabitants abroad as a conse-
guence of military occupation or through the consent, invitation or ac-
quiescence of the Government of that territory, exercises all or some of
the public powers normally to be exercised by that Government”'8. The
Court does not accept, however, that “anyone adversely affected by an
act imputable to a Contracting State, wherever in the world that act
may have been committed or its consequences felt, is thereby brought
within the jurisdiction of that State”. In the relevant case, the result
was that Belgium and nine other NATO States involved in military oper-
ations against Serbia could not be held responsible for killings of civil-
ians that occurred as a consequence of the bombing of the Serb Radio
and Television Building in Belgrade. The Court pointed out that the Eu-

6 See the ETO Consortium website: http://www.lancs.ac.uk/fass/projects/humanrights

7 Skoaly, S., GIBNEY, M., “Transnational Human Rights Obligations”, Human Rights
Quarterly, Vol.24, 2001, pp.781-798.

18 European Court of Human Rights, Bankovic et al. v. Belgium and nine other States
(no. 52207/99), Judgment of 12 December 2001, para. 71.
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ropean Convention was a mere regional instrument, not designed to
be applied throughout the world, even in respect of the conduct of
States that had ratified it.

The Inter-American Commission of Human Rights was willing to
look into the detention and treatment by US forces of prisoners during
the first days of the military campaign in Grenada because the prison-
ers were subject to the authority and control of the United States'®.
The Inter-American Commission applied the same reasoning when it
ordered the United States to urgently enable a competent tribunal to
determine the legal status of the detainees at Guantanamo Bay?°, only
to find its order ignored. The UN Human Rights Committee held Uru-
guay responsible for a kidnapping perpetrated by its security and intel-
ligence forces in Argentina arguing that it “would be unconscionable
(...) to permit a State party to perpetrate violations of the Covenant on
the territory of another State, which violations it could not perpetrate
on its own"21,

In these cases extraterritorial human rights responsibility is only
envisaged when individuals are under the effective control of (agents
of) another State. There is no effective control when a developed
country votes a World Bank decision with an adverse human rights
impact, or adopts an agricultural policy that deprives small farmers in
developing countries of their income. If any responsibility arises in
such cases, it is of the cause-and-effect type that the European Court
did not wish to entertain. But even if a cause-and-effect theory for
establishing responsibility across borders were to be accepted, one
would still need to demonstrate the causal link between the vote in
the Bank’s decision-making bodies and the subsequent human rights
violations in the borrower country. No doubt the Bank would argue
that no such link can be established given the sovereignty of the State
on whose territory the contested project takes place. The borrower
country remains responsible for managing the project, including a re-
sponsibility to prevent human rights violations if the project entails
human rights risks.

For the moment at least, judicial institutions are unlikely to extend
extraterritorial responsibility in cases based solely on human rights im-

9 Inter-American Commission on Human Rights, Coard et al.v. United States
(no. 109/99), report of 29 September 1999.

20 Inter-American Commission on Human Rights; Detainees in Guantanamo Bay,
Cuba, request for precautionary measures (13 March 2002).

21 UN Human Rights Committee, Lopez Burgos v. Uruguay (no.R.12/52), decision of
29 July 1981, para. 12.3.
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pact elsewhere. The UN Committee on Economic, Social and Cultural
Rights, however, has more room for manoeuvre when it investigates
State reports on their compliance with the Covenant. The International
Covenant on Economic, Social and Cultural Rights repeatedly refers to
the need to achieve ESC rights through international assistance and co-
operation. According to the Committee, “where a State party is clearly
lacking in the financial resources and/or expertise required (...) the in-
ternational community has a clear obligation to assist”?2. As a mini-
mum, the duty to assist includes a duty for States to abstain from any
policy that impedes on the protection of at least the core content of
the economic, social and cultural rights of the affected peoples of an-
other State?3. Consequently, the Committee has started questioning
developed States on whether their participation in intergovernmental
organisations is in conformity with their duties of international co-oper-
ation under the Covenant, and in its concluding observations has en-
couraged them to ensure that it is. Non-governmental organisations
have also initiated reporting on how donor countries impact on human
rights elsewhere in their alternative reports to the Committee.

2.3. The Right to Development?*

The idea of a human right to development was originally launched
in the early seventies by two scholars/practitioners, Karel Vasak and
Keba M'Baye?>. Vasak argued that a new category of human rights was
needed, called “solidarity rights”. These rights would seek to include
the human dimension into areas where it had been missing, such as
development, peace and the environment. In Vasak’s view, the active
holders of the right to development were not only individuals, but also
States and sub-national groups such as local collectivities and national,

22 UN Committee on Economic, Social and Cultural Rights, “General Comment
No. 11: Plans of action for primary education”. UN doc. E/C.12/1998/24, para. 9.

23 UN Committee on Economic, Social and Cultural Rights, “General Comment
No. 8: The relationship between economic sanctions and respect for economic, social
and cultural rights”, UN doc. E/C.12/1997/8, para.7.

24 In general see Gowmez Isa, F., El derecho al desarrollo, Universidad de Deusto, Bil-
bao, 1999; ANDREASSEN, B.A., MaRks, S., Development as a Human Right, Harvard Univer-
sity Press, Cambridge, 2006; AGUIRRg, D., The Human Right to Development in a Global-
ized World, Ashgate, Aldershot, 2009; Bunn, I., The Right to Development and
International Economic Law, Hart, Oxford, 2009.

25 Vasak, K., “Le Droit International des Droits de I'Homme", Revue des Droits de
I’'Homme, Vol. 51, 1972, pp.43-51; M'BaYE, K., «Le Droit au Développement comme un
Droit de I'Homme», Revue des Droits de ’'Homme, Vol. 51, 1972, pp. 505-534.
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ethnic and linguistic communities. The duty holders included not only
territorially responsible States but the international community as a
whole. The desired effect was to humanise the international economic
order. Only if all actors on the social scene participated both as holders
and duty bearers would this objective be realised.

The 1986 UN Declaration on the Right to Development?6 presented
a much watered down version of the original idea. The non-binding
Declaration perceived of the right to development as a human right of
every human person and all peoples to economic, social, cultural and
political development. The text identifies the human person as the cen-
tral subject of development, and offers little clarification on the collec-
tive component of the right. As far as duties are concerned, the prima-
ry responsibility lies with the national State. The Declaration is cautious
on international responsibilities for development: States collectively
have a responsibility for the creation of “favourable international con-
ditions” for the realisation of the right.

The United States opposed the Declaration, and a number of devel-
oped countries abstained. Subsequently, the right to development ap-
pears in a number of other non-binding texts that were adopted by
consensus, such as in the Vienna Declaration and Programme of Action
adopted at the World Conference on Human Rights in 1993, and in
the Millennium Declaration?”.

Within the Geneva human rights system, the follow-up to the Dec-
laration was largely institutional, as political disagreement between
North and South on the implementation of the Declaration persisted.
Within the Office of the High Commissioner for Human Rights, a
branch dealing with the right to development was created in 1995. In
1998 the Commission on Human Rights appointed an Independent Ex-
pert on the Right to Development?®, and also established an open-end-
ed working group on the right to development that met for the first
time in 2000, and continues until today. In 2004 a subsidiary body of
the working group was set up: the High Level Task Force brings togeth-
er human rights experts and representatives of development, finance
and trade IGOs?°. Substantively, the main impact of the Declaration has

26 UN General Assembly Resolution 39/11 (12 November 1986), adopted by a 146-1-8
vote.

27 In UN General Assembly Resolution 55/2 ( 8 September 2000), para.11, the world
heads of State and government declare that they “are committed to making the right to
development a reality for everyone and to freeing the entire human race from want”.

28 UN Commission on Human Rights resolution 1988/72 (22 April 1998).

29 UN Commission on Human Rights resolution 2004/7 (13 April 2004).
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not been on relationships between States, but on mainstreaming hu-
man rights in the UN specialised agencies.

On 30 March 2007, the United Nations Human Rights Council ena-
bled its working group on the Right to Development to gradually move
towards the consideration of “an international legal standard of a
binding nature” on the right to development3°. Although the resolu-
tion is tentatively worded, it does create a new dynamic that may lead
to a follow-up document around the time of the 25" anniversary of the
Declaration.

What could such a legally binding instrument on the right to devel-
opment consist of? In current analyses of the right to development, a
distinction is often made between the internal and the external dimen-
sion of the right. The internal aspect concerns the domestic State’s ob-
ligation to respect, protect and promote human rights in the context of
national development policies. Clearly, there is no pressing need to
draft a new normative instrument to establish that a State should abide
by its human rights obligations in domestic development policy. That
obligation is a consequence of the mere ratification of international hu-
man rights treaties. But if a binding instrument on the right to develop-
ment were to be drafted for other reasons (as discussed below), it
would be essential to include the internal dimension as well — as it is le-
gally and politically not feasible to codify external obligations of other
actors, without reaffirming a parallel obligation of the domestic State
to commit available resources to the realisation of human rights.

A binding instrument on the right to development could be innova-
tive in clarifying the external dimension of the right. One could imagine
that the internal dimension of the right would be complemented by an
obligation of donors to adopt a rights based approach. Such an ap-
proach might be politically feasible. In addition, one could attempt to
codify the extraterritorial human rights obligations of States. Another
option would be to build on the current work of the High Level Task
Force. The HLTF focuses on assessing intergovernmental partnership
agreements (such as the Cotonou Agreement or the OECD Paris Decla-
ration on Aid Effectiveness) from a right to development perspective.
These partnerships can be perceived as expressions of a shared respon-
sibility for development, and as such constitute a fertile ground for a
right to development based analysis. The Task Force assessments em-
ploy a list of criteria that the expert group has provisionally drawn up.

30 UN Human Rights Council Resolution 4/4 (30 March2007), para. 2, d. The resolu-
tion was adopted without a vote.
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Once these criteria are sufficiently refined, they could become part of
an international treaty on the right to development3'. The treaty would
contain a legal commitment by both developing and developed States
to ensure that partnership agreements comply with the criteria, and
thus contribute to the realisation of the right to development. Yet an-
other option is to develop a multi-stakeholder agreement on the right
to development32.

3. Conflicts between Human Rights Obligations and other
Treaty Obligations

Economic globalisation does not as such affect the State’s legal obli-
gations under international human rights treaties. A State cannot undo
its consent to be bound by human rights treaties, simply by arguing that
it no longer has the capacity to comply with these obligations due to
globalisation. The rules on termination and suspension of the operation
of treaties in the Vienna Convention on the Law of Treaties are strict,
and clearly could not be invoked when lack of compliance with human
rights obligations results from a conscious decision by the State to open
up to economic globalisation. Defences available in the Vienna Conven-
tion based on the impossibility to perform the treaty or on a fundamen-
tal change of circumstances would not apply in such circumstances.

Issues under the Vienna Convention arise, however, when the State
consents to treaty obligations in the field of economic globalisation
that (may) contradict human rights. Under international human rights
law, the State should not enter into such obligations. The UN Commit-
tee on Economic, Social and Cultural Rights has consistently insisted
that States are obliged under the Covenant not to engage in obliga-
tions that hinder the realisation of ESC rights. For example, in its Gen-
eral Comment on the right to health, the Committee said:

In relation to the conclusion of other international agreements
States parties should take steps to ensure that these instruments do
not adversely impact upon the right to health33.

According to the Committee, the State violates its obligation to re-
spect the right to health if it fails to take into account its human rights

31 On the current version of the criteria, see the most recent HLTF report: UN doc.
A/HRC/8/WG.2/TF/2 (31 January 2008).

32 See section 5.

33 See UN doc. E/C.12/200/4 (11 August 2000), para. 39.
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obligations when entering into agreements with other States, interna-
tional organizations or companies3*.

States do not always follow the Committee’s good advice, however.
Treaty obligations that may be difficult to reconcile with human rights
obligations can originate from different sources: from a loan agreement
with an international financial institution committing to cuts in public
expenditure, from agreements reached within the framework of the
World Trade Organisation, or from a myriad of bilateral investment
treaties unconditionally opening up the market in essential services to
foreign private investors.

The Vienna Convention on the Law of Treaties suggests that con-
flicts between treaties should be addressed by interpreting the treaties
in such a way that the potential for conflict diminishes. The Convention
provides that the terms of a treaty should inter alia be interpreted in the
light of any other “relevant rules of international law applicable in
the relations between the parties”3>. If the conflict between the treaties
cannot be resolved through interpretation, difficult legal issues arise un-
der Article 30 of the Vienna Convention on the application of successive
treaties relating to the same subject-matter. Article 103 of the UN Char-
ter, stipulating that in the event of a conflict between obligations under
the Charter and obligations under other agreements, the Charter obli-
gations prevail, may help in ensuring the integrity of human rights com-
mitments. The jus cogens provision in the Vienna Convention (Arti-
cle 53) also introduces elements of hierarchy between treaty obligations,
and can be used to defend the prevalence of human rights obligations.
One could for instance argue that other treaty obligations should be
considered void when compliance with these obligations results in viola-
tions of the peremptory norm prohibiting gross and systematic violations
of human rights.

The conflict of treaties discussion has been particularly important in
the debate on the compatibility between WTO and human rights trea-
ties?6. From a human rights perspective, there are different ways of
tackling incompatibilities or tensions between WTO and human rights
treaties.

34 Qp. cit., para. 50.

35 Vienna Convention on the Law of Treaties (23 May 1969), Article 31, para. 3,c.

36 In general, see ABBOTT, F., BREINING-KaUFMANN, C., CoTTIER, T. (Eds.), International
Trade and Human Rights. Foundations and Conceptual Issues, University of Michigan
Press, Ann Arbour, 2006; COTTIER, T., PAUWELYN, J., BURral, E. (Eds.), Human Rights in Inter-
national Trade, Oxford University Press, Oxford, 2005; HeppLe, B., Labour Laws and Glob-
al Trade, Hart Publishing, Oxford, 2005.
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The WTO treaties may offer opportunities to bring in human rights
concerns. Examples often referred to are the references to raising
standards of living and sustainable development in the Preamble of the
Agreement establishing the WTO, and the general exceptions clause in
Article XX of the General Agreement on Tariffs and Trade, that under
certain conditions allows taking non-GATT compliant measures that are
necessary to protect public morals, to protect human life or health, to
protect cultural goods, or in response to goods being produced
through prison labour.

Secondly, it may be possible to interpret WTO rules in such a way
that conflicts with human rights are avoided. Within the WTO dispute
settlement system there is (limited) room to clarify the provisions of the
agreements in accordance with customary rules of interpretation of
public international law. This reference should permit taking into ac-
count the human rights obligations of WTO members, although no
case-law has developed so far.

A third option is to insist on amendments to WTO rules or to the
functioning of its institutions in order to prevent that conflicts with hu-
man rights arise. This could be brought about through an institutional
dialogue between WTO bodies and human rights institutions, by re-
quiring reporting on the domestic human rights impact of WTO meas-
ures in the context of the Trade Policy Review Mechanism, by amend-
ing the rules relating to WTO dispute settlement in order to ensure that
the dispute settlement bodies can more fully consider public interna-
tional law, or by including explicit references to human rights in WTO
rules, declarations, or decisions.

All these strategies depend on the willingness of WTO bodies or of
States operating within WTO institutions to take into account human
rights concerns. If that willingness is not forthcoming, the only remain-
ing argument is the one based on hierarchy of norms, i.e. the preva-
lence of human rights norms over trade rules.

4. Human rights Obligations of Non-State Actors

In this section the attention shifts to the growing recognition of di-
rect human rights obligations for non-State actors. As discussed, the
more traditional human rights approach is to entrust the relevant do-
mestic State with the duty to ensure that non-State actors comply
with human rights. That route remains open. For instance, the UN
Committee on ESC Rights systematically argues that the human rights
obligations of the State also apply when it operates as a member of
an international organisation. Similarly, the State is under a duty to
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protect individuals and communities from human rights abuses by
companies. If abuse nevertheless occurs, it is the State that incurs re-
sponsibility.

The most compelling argument in favour of the establishment of
direct human rights obligations for non-State actors is that in a context
of economic globalisation, State duties may well be insufficient to pro-
vide effective human rights protection on the ground. The main objec-
tive of the international human rights regime is to provide effective
protection. When the existing norms, mechanisms and remedies are in-
sufficient to achieve this objective, they need to be amended. In
present conditions, the required amendment is the establishment of
norms, mechanisms and remedies that directly address the behaviour
of non-State actors.

4.1. Intergovernmental Organisations3’

Intergovernmental organisations are given powers by their Member
States to act on their behalf. In exercising these powers, the organisa-
tions enjoy and require a degree of autonomy.

Today, both the United Nations and the international financial insti-
tutions have field presences and operations that may result in human
rights violations. The risks are particularly high when the operations
take place in conflict zones, or are contested locally.

This subsection first reviews the human rights responsibilities of
intergovernmental organisations generally, and then applies this gener-
al theory to the World Bank.

The attribution of powers brings with it the need for accountability
on how these powers are exercised. Accountability3® is a much wider
concept than responsibility. In general terms, an international organisa-
tion is accountable when it meets a number of conditions. The organi-
sation must recognise that is subject to a duty to justify its conduct.
Whether conduct can be justified needs to be assessed against previ-
ously agreed standards that are public. The assessment should be per-

37 See the special issue on the Accountability for Human Rights violations by Inter-
national Organizations of the journal Human Rights & International Legal Discourse,
Vol. 1, no. 2, 2007.

38 The UN Committee on Economic, Social and Cultural Rights has made it clear that
human rights demand accountability both from States and from international organisa-
tions: accountability mechanisms must be «accessible, transparent and effective” (UN
Committee on Economic, Social and Cultural Rights, «Poverty and the International Cov-
enant on Economic, Social and Cultural Rights. Statement adopted on 4 May 2001», UN
doc. E/C.12/2001/10 (10 May 2001), para. 14).
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formed by a credible mechanism. As a minimum credibility requires
that the assessment mechanism is sufficiently independent from the ac-
tor whose conduct is assessed. And finally, if conduct cannot be justi-
fied, remedial action should be undertaken. Legal responsibility is much
more specific. Legal responsibility requires the establishment of an in-
ternationally wrongful act (a violation of a rule of international law)
that can be attributed to the intergovernmental organisation, and re-
sults in a duty to repair the injury. Intergovernmental organisations may
recognise that they need to be accountable on how they perform their
functions, also with respect to their human rights conduct, but deny
that they can be held legally responsible under international law for
failure to perform3°.

Immunities constitute a practical barrier to holding intergovernmen-
tal organisations legally responsible before domestic courts. Diplomatic
immunities protect the intergovernmental organisation as such; func-
tional immunities apply for the staff of the organisation. Immunities may
not be absolute, however, and can be waived by the organisation. Inter-
national tribunals generally do not have jurisdiction to establish the in-
ternational responsibility of an intergovernmental organisation. Interna-
tional arbitration is possible, but is dependent on the consent of the
relevant organisation.

In summary, the questions that arise are whether a specific inter-
governmental organisation is bound by international human rights law;
whether a violation has occurred that can be attributed to an organ or
an official of the organisation; whether immunities apply that would
prevent a tribunal from establishing responsibility; whether alternative
accountability mechanisms exist that can offer a form of remedial ac-
tion when human rights violations are alleged.

On the first of these questions, - whether intergovernmental or-
ganisations are bound by international human rights law — a general
theory can be developed. Human rights treaty law cannot usually be
relied on directly, because intergovernmental organisations cannot ac-
cede to the core human rights treaties — the only exception is the re-
cent UN Convention on the Rights of Persons with Disabilities®°. It is
undisputed, however, that intergovernmental organisations are subjects
of international law, and thus capable of possessing rights and duties

39 On these issues, see KLABBERS, J., An Introduction to International Institutional Law,
Cambridge University Press, Cambridge, 2002.

40 Article 43 of the UN Convention on the Rights of Persons with Disabilities (13 De-
cember 2006) provides that the Convention is open to formal confirmation by signatory
regional integration organisations.
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under international law. The extent of these rights and duties depends
on the purposes and functions as specified or implied in the constituent
documents of the organisations and developed in practice*'.

In its advisory opinion on Interpretation of the agreement of 25 March
1951 between the WHO and Egypt, the International Court of Justice
(ICJ) clarified that as subjects of international law, international organi-
sations are bound by:

Any obligation incumbent upon them under general rules of
international law, under their constitutions or under international
agreements to which they are parties*2.

The legal question thus is whether any of the sources referred to by
the ICJ contain human rights obligations incumbent upon the specific
organisation under review.

Intergovernmental organisations are subject to the reach of general
rules of international law, i.e. custom and general principles of law*3.
Although the establishment of the existence of both customary rules
and general principles of law relies on State practice and State legisla-
tion, it is generally accepted that their scope is not limited to States. If
it were, States would be able to evade their international obligations by
creating international organisations acting with impunity. In addition,
treaty-based intergovernmental organisations originate in international
law, and it therefore follows that the general rules of that system of
law apply to their conduct.

Elements of human rights law have obtained the status of custom
and of general principles of law#4. It is difficult, however, to draw up a
full list. The International Court of Justice has not ruled on whether the
Universal Declaration of Human Rights constitutes customary interna-
tional law*>. There is no standing body with the authority to review and

41 International Court of Justice, Reparation for injuries suffered in the service of the
United Nations, Advisory opinion, .C.J. Reports 1949, pp. 179-180.

42 International Court of Justice, Interpretation of the Agreement of 25 March 1951
between the WHO and Egypt. Advisory opinion, I.C.J. Reports 1980, pp. 89-90.

43 Compare AMERASINGHE,C.F. Principles of the Institutional Law of International Or-
ganizations, Cambridge University Press, Cambridge, 1996, p. 240: “... there can be no
doubt that under customary international law (...), international organizations can also
have international obligations towards other international persons arising from the par-
ticular circumstances in which they are placed or from particular relationships”.

44 For a detailed study, see MeroN, T. Human Rights and Humanitarian Norms in Cus-
tomary Law. Clarendon, Oxford, 1989.

45 In United States diplomatic and consular staff in Teheran the International Court
of Justice held that “wrongfully to deprive human beings of their freedom and subject
them to physical constraint in conditions of hardship is manifestly incompatible with the
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determine which norms are part of the general rules of international
law. Skogly makes an appealing argument in favour of an approach
suggesting that aspects of most civil, cultural, economic, political and
social rights have attained the status of general rules®, but it is a view
that anyone can challenge. Uncertainty remains, in particular with re-
gard to economic, social and cultural rights.

In any case, intergovernmental organisations are under a negative
obligation not to violate or to become complicit in the violation of
general rules of human rights law by actions or omissions attributable
to them#’. In order to determine the exact substance and scope of
the positive obligations of general human rights law that are applica-
ble to an international organisation, the legal capacities of the organi-
sation — as defined by its constituent documents - need to be taken
into account. Positive duties apply only when the mandate of the or-
ganisation extends to a matter covered by a human right. A case can
be made, for instance, that the Food and Agricultural Organisation
has a positive obligation under international law to contribute to the
realisation of the right to food, while the Universal Postal Union clear-
ly does not.

principles of the Charter of the United Nations, as well as with the fundamental princi-
ples enunciated in the Universal Declaration of Human Rights”, and constitutes a viola-
tion of international law (International Court of Justice, United States diplomatic and
consular staff in Teheran (United States v. Iran), ICJ Reports 1980, p. 43). In Barcelona
Traction, Light and Power Company, the ICJ held that all States have a legal interest in
protecting certain rights: the Court explicitly mentions genocide and “the principles and
rules concerning the basic rights of the human person, including protection from slavery
and racial discrimination” (International Court of Justice, Barcelona Traction, Light and
Power Company (Belgium v. Spain), /CJ Reports, 1970, para. 33-34. In East Timor the
Court confirmed that the right of peoples to self-determination had an erga omnes
character (International Court of Justice, Case concerning East Timor (Portugal v. Aus-
tralia), ICJ Reports, 1995, p. 102). Note that this right includes a prohibition to deprive a
people of its own means of subsistence. This prohibition is sometimes invoked by those
allegedly adversely affected by IFl interventions.

46 See Skoaly, S. The Human Rights Obligations of the World Bank and the Interna-
tional Monetary Fund, Cavendish, London, 2001, pp. 120-123.

47 Compare Tomuschat: “Nobody doubts, for instance, that international organiza-
tions are committed to abide by universally or regionally applicable human rights stand-
ards”. See TomuscHAT, C. “International law: Ensuring the Survival of Mankind on the
Eve of a new Century. General Course on Public International Law"”, Receuil des Cours.
Vol. 281, 2001, p. 138; even more specifically: “It has been suggested, for example,
that the World Bank is not subject to general international norms for the protection of
human rights. In our view, that conclusion is without merit, on legal or policy grounds
(...). See Sanps, P, KLEIN, P, Bowett’s Law of International Institutions”, Sweet & Max-
well, London, 2001, p. 459.
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4.1.1. THE WORLD BANK AND HUMAN RIGHTS#8

The international financial institutions*® are intergovernmental or-
ganisations enjoying international legal personality>®. The general rules
of international law, as discussed above, therefore apply to their opera-
tions. Consequently, the World Bank and the International Monetary
Fund are under a negative obligation to refrain from engaging in viola-
tions of the general rules of international human rights law.

As to the issue of affirmative duties to act for human rights,
there are no references to human rights in the constituent docu-
ments of the international financial institutions. Article | of the IBRD
Articles of Agreement provides that the World Bank shall render as-
sistance to the reconstruction and development of the territories of
its members inter alia by "encouraging international investment for
the development of the productive resources of members, thereby
assisting in raising productivity, the standard of living and conditions
of labour in their territories”>'. The World Bank group provides fi-
nances for the developmental needs of borrowing countries. Clearly,
the concept of development currently used at the international level

48 See in general DARrROW, M., Between Light and Shadow. The World Bank, the In-
ternational Monetary Fund and International Human Rights Law, Hart, Oxford, 2003,
KHALDI, A., Le Fonds Monetaire International et les Droits de I'Homme, Wolf Legal Pub-
lishers, Nijmegen, 2008; SKOGLY, S. The Human Rights Obligations of the World Bank
and the International Monetary Fund, Cavendish, London, 2001; VAN GENUGTEN, W.,
HunT, P, MATHEWS, S. (Eds.), World Bank, IMF and Human Rights, Wolf Legal Publishers,
Nijmegen, 2003.

49 The international financial institutions include IFAD, the International Fund for
Agricultural Development, which mobilises financial resources to raise food production
and nutrition levels among the poor in developing countries, the IMF, the International
Monetary Fund, and the World Bank group consisting of the IBRD, International Bank
for reconstruction and development, the IFC, the International Finance Corporation,
which assists developing countries through investing in private sector projects, the IDA,
International Development Association, which provides loans on concessional terms to
poorer developing countries that may not be eligible for loans from the IBRD, ICSID, the
International Centre for the Settlement of Investment Disputes and MIGA, the Multilat-
eral Investment Guarantee Agency.

50 The constituent documents of the IFls provide that that the institutions have ‘full
juridical personality’ including i.a. the capacity to contract and to institute legal proceed-
ings (Article VII, section 2, IBRD Articles of Agreement (27 December 1944), Article IX,
section 2, IMF Articles of Agreement (22 July 1944)). The provisions do not explicitly
state that the IFls enjoy international legal personality, but there is no doubt that the or-
ganisations meet the requirements set by the International Court of Justice in Repara-
tion for injuries. Compare SkoGLy, S. The Human Rights Obligations of the World Bank
and the International Monetary Fund, Cavendish, London, 2001 pp. 64-71.

51 Article |, para. |, IBRD Articles of Agreement (27 December 1944).
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is a multi-dimensional one that extends beyond the macroeconomic
realm and includes environmental, social, human and institutional
components. It also includes human rights. This is not contested by
the Bank. In a paper released at the occasion of the 50t anniversary
of the Universal Declaration of Human Rights, the Bank acknowl-
edged that “creating the conditions for the attainment of human
rights is a central and irreducible goal of development” and that “the
Bank contributes directly to the fulfilment of many rights articulated in
the Universal Declaration”>2. Inevitably, the multidimensional ap-
proach to development advocated by the Bank triggers a legal obli-
gation under international law to incorporate human rights in Bank
fields of activity that are relevant to human rights, such as programs
or projects involving involuntary resettlement, indigenous peoples,
poverty reduction, health services, education etc.

The attribution of human rights violations to the Bank may not be
self-evident. The responsibility for the implementation of Bank support-
ed projects rests primarily with the borrowing country. It may be possi-
ble to argue a complementary responsibility, arising from the lack of
due diligence on the Bank’s behalf (for failure to give due consideration
to the potential adverse human rights impact).

The immunity of the Bank before domestic courts is not absolute.
The IBRD Articles of Agreement provide:

Actions may be brought against the Bank only in a court of com-
petent jurisdiction in the territories of a member in which the Bank
has an office, has appointed an agent for the purpose of accepting
service or notice of process, or has issued or guaranteed securities.
No actions shall, however, be brought by members or persons acting
for or deriving claims from members. The property and assets of the
Bank shall, wheresoever located and by whomsoever held, be
immune from all forms of seizure, attachment or execution before
the delivery of final judgment against the Bank®3.

The provision does not stand in the way of a legal action before a
competent domestic court by private individuals alleging human rights
violations as a consequence of Bank actions— but no such action ap-
pears to have been attempted so far.

Given the uncertainties about the possibility to hold the World
Bank legally responsible for human rights violations, the wider issue of

32 GAETA, A., VASILARA, M., Development and Human Rights: the World Bank, IBRD,
Washington, 1998, pp. 2-3.
53 Article VII, para.3 IBRD Articles of Agreement (27 December 1944).
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the Bank’s accountability for human rights violations is relevant as well.
The World Bank routinely contests that it has legal obligations under
international human rights law, but the institution has self requlated on
many human rights related issues, and established an accountability
mechanism open to individuals claiming to be adversely affected by
Bank decisions.

Self-regulation at the World Bank takes the form of Operational
Policies that, when so worded, are binding on staff. When evaluating
proposals by borrowers, staff needs to ensure that the conditions set by
the Operational Policies are met>*. Among these policies, the Safeguard
Policies touch directly on many issues with human rights implications,
including environmental assessment, natural habitat, forests, involun-
tary resettlement, indigenous peoples, safety of dams and disputed
areas. Only the Operational Policy on Indigenous Peoples® refers ex-
plicitly to human rights in its first paragraph:

This policy contributes to the Bank’s mission of poverty reduc-
tion and sustainable development by ensuring that the develop-
ment process fully respects the dignity, human rights, economies,
and cultures of Indigenous Peoples. For all projects that are pro-
posed for Bank financing and affect Indigenous Peoples, the Bank
requires the borrower to engage in a process of free, prior, and
informed consultation. The Bank provides project financing only
where free, prior, and informed consultation results in broad com-
munity support to the project by the affected Indigenous Peoples.
Such Bank-financed projects include measures to (a) avoid poten-
tially adverse effects on the Indigenous Peoples’ communities; or
(b) when avoidance is not feasible, minimize, mitigate, or compen-
sate for such effects. Bank-financed projects are also designed to
ensure that the Indigenous Peoples receive social and economic
benefits that are culturally appropriate and gender and intergenera-
tionally inclusive.

Even if the operational policies do not use human rights language,
they may offer protection of a level comparable, and sometimes more
detailed than the protection offered in human rights documents deal-
ing with similar issues, such as the general comments of the Commit-
tee on Economic, Social and Cultural Rights or ILO Convention N.° 169
concerning Indigenous and Tribal Peoples in Independent Countries.

54 The Operational Policies are compiled in the Operational Manual of World Bank
Policies that is available from the IBRD website. The safeguard policies are at http:/go.
worldbank.org/WTA10DE7TO.

55 IBRD Operational Policy 4.10 on Indigenous Peoples (January 2005).
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The World Bank created the Inspection Panel in 1993%. The Inspec-
tion Panel receives requests for inspection presented to it by an affect-
ed party®’ demonstrating:

That its rights or interests have been or are likely to be directly
affected by an action or omission of the Bank as a result of a failure
of the Bank to follow its operational policies and procedures with
respect to the design, appraisal and/or implementation of a project
financed by the Bank (including situations where the Bank is alleged
to have failed in its follow-up on the borrower’s obligations under
loan agreements with respect to such policies and procedures) pro-
vided in all cases that such failure has had, or threatens to have, a
material adverse effect®8.

At the time of its establishment, the Inspection Panel innovated the
law of international organisations, because it made an international or-
ganisation directly accountable to people affected by its policies. The
traditional view was that international organisations were accountable
only to their Member States. Remarkably, the borrowing State does not
play any role in the Inspection Panel procedure.

% Resolution No. 93-10 of the Executive Directors establishing the Inspection Panel for
the IBRD (22 September 1993) and Resolution No. 93-6 for the IDA (22 September 1993).
For background on the political context leading to the establishment of the Panel, see
Fox, J., “Transnational civil society campaigns and the World Bank Inspection Panel”, in
Brysk, A. (Ed.), Globalization and human rights, University of California Press, Berkely,
2002, p. 180. All Panel-related documents, including Panel reports and recommendations ,
can be found at www.inspectionpanel.org. At the occasion of the 10t anniversary of the
Panel, the World Bank published a useful book (available from the Bank free of charge)
presenting an overview of the Panel’s work: IBRD, Accountability at the World Bank. The
Inspection Panel 10 Years on, Washington: IBRD, 2003. See also ALFReDSSON, G., RING, R.
(Eds.), The Inspection Panel of the World Bank, Martinus Nijhoff Publishers, The Hague,
2001, BrabLow, D., “Private Complainants and International Organizations: A Comparative
Study of the Independent Inspection Mechanisms in International Financial Institutions”,
Georgetown Journal of International Law, Vol. 36, 2005, pp. 403-491; Ciark, D., Fox, J.,
Treakte, K. (Eds.) Demanding Accountability: Civil Society Claims and the World Bank In-
spection Panel, Rowman and Littlefield, Lanham, 2003; Suzuki, E., NanwaNi, S., “Responsi-
bility of International Organizations: The Accountability Mechanisms of Multilateral Devel-
opment Banks”, Michigan Journal of International Law, Vol. 27, 2005, pp. 177-225;
CARRASCO, E., GUERNSEY, A., “The World Bank’s Inspection Panel: Promoting True Accounta-
bility through Arbitration”, Cornell International Law Journal, \Vol. 41, 2008 (forthcoming).

57 Interestingly, the constituent resolution of the Inspection Panel provides that at
least two persons should file the request. This requirement is an indication that the aim
of the procedure is to deal with collective, rather than individual harm. The mechanism
is not so much about protecting the personal interest of a single individual, but about
creating a platform for communities that are politically and economically marginalised in
the borrowing country.

58 Resolution No. 93-10 (22 September 1993), para. 12.
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The Inspection Panel is limited to reporting on Bank compliance
with its own policies. The Panel is not competent to establish violations
of international law, including human rights law. On the other hand,
nothing prevents the requesters from arguing that their human rights
have been adversely affected by Bank action. In a number of fascinat-
ing cases®?, this is what they did. Both the Management and the In-
spection Panel responded substantively to the human rights claims. Vi-
olations of human rights were considered, in so far as they were related
to Bank conduct under the relevant operational policies.

The Panel procedure is administrative rather than judicial in nature,
allowing an important role for the Bank's highest executive body in the
different stages of the procedure. Panel reports are drawn up inde-
pendently, but are recommendatory only. The Executive Directors have
decision-making power, both in whether or not to allow an investiga-
tion after the Panel’s eligibility report, and in deciding on action after
completion of the Panel’s investigation. Board decisions are potentially
a source of legal obligation for Bank staff, while the Inspection Panel’s
findings are not. In practice, the Board does not take an express posi-
tion on the findings of the Inspection Panel. The Board decides on ac-
tion, not on law. Decisions on action after a Panel investigation are
“case by case, tailor-made”®%, and in response to action points pro-
posed by Management. At best, Board decisions constitute an implicit
endorsement of the Panel’s findings on non-compliance.

The Inspection Panel procedure does not provide for compensation
by the Bank to persons adversely affected by Bank action that was held
to be in violation of Bank operational policies. Neither does the Inspec-
tion Panel have a role in monitoring the implementation of the remedi-
al action plan as approved by the Board following an investigation.

In conclusion, the Inspection Panel qualifies as a mechanism ensur-
ing a degree of accountability for the World Bank, but the Panel is not a
human rights monitoring body: it does not apply human rights law, and
does not offer reparation to victims. Nevertheless, the Inspection Panel
pushes Bank practice towards improved human rights compliance.

%9 Examples include the following Inspection Panel reports: India: Ecodevelopment
project (21 October 1998), Nigeria: Lagos drainage and sanitation project (6 November
1998), China: Western Poverty reduction project (28 April 2000), Chad: Petroleum de-
velopment and pipeline project (17 July 2002), DR Congo: Transitional Support for Eco-
nomic Recovery Grant and Emergency Economic and Social Reunification Support
Project (31 August 2007).

60 UmANA, A., “Some Lessons from the Inspection Panel’s Experience” in ALFREDS-
soN, G., RING, R. (Eds.), The Inspection Panel of the World Bank, Martinus Nijhoff Publish-
ers, The Hague, 2001, p. 139. The author is a former Chairperson of the Inspection Panel.
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4.2. Private Actors

International organisations institutionalise international cooperation
between States, the traditional subjects of international law. The or-
ganisations derive their legal personality from international law. The in-
ternational legal order is the level of regulation that naturally applies to
their activities. The application of human rights law as a part of inter-
national law to intergovernmental organisations is therefore, at least in
theory, not problematic.

Private actors, however, derive their legal personality from domestic
law. Domestic law deals with the relationship between the State and
private actors within its jurisdiction. Private actors are not usually recog-
nised as subjects of international law. International law does not dis-
pose of many instruments to create direct obligations for private actors.
Treaties are usually only open to public actors. Customary law is based
on the practice and opinio juris of States.

Attempts to define the human rights responsibility of private actors
have therefore taken place at different levels of regulation: at the level
of international law, but also in various domestic legal orders, and
through self-regulation. The relevance of international law has never-
theless increased, as both companies and non-governmental organisa-
tions organise across borders. While centres of decision-making may be
located in a specific territory, implementation may occur in many differ-
ent domestic legal orders, creating the need for an internationally coor-
dinated response if harmful behaviour occurs.

This section deals with two types of private actors: companies and,
more briefly, non-governmental organisations. The main objective of
companies is to make profit; non-governmental organisations are not
for profit, and seek to contribute to the realisation of self-defined soci-
etal goals.

4.2.1. COMPANIES®!

International law tends to deal with corporate responsibility for hu-
man rights either indirectly, or through informal soft law instruments
that companies may be able to adhere to directly.

61 On this issue, see Abbo, M.K. (Ed.), Human rights standards and the responsibility
of transnational corporations, Kluwer Law International, The Hague, 1999, be SCHUTTER, O.,
Transnational Corporations and Human Rights, Hart, Oxford, 2006; DiNg, J., Companies,
International Trade and Human Rights, Cambridge University Press, New York, 2005;
FrRYNAS, J., PEGG, S. Transnational Corporations and Human Rights, Palgrave MacMillan,
Houndmills, 2003; JaGers, N., Corporate Human Rights Obligations: In Search of Ac-
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Corporate behaviour is regulated indirectly in two ways. Corporate
officials can be held individually responsible at the international level. It
is now generally accepted that individuals have duties under interna-
tional law. A historical antecedent of the application of the theory of
individual criminal responsibility to corporate officials is the The United
States of America vs. Alfried Krupp, et al. (31 July 1948) case®? before
the United States military tribunal at Nuremberg. The tribunal held:

Officers, directors, or agents of a corporation participating in a
violation of law in the conduct of the company’s business may be
held criminally liable individually therefore. (...) He is liable when his
(...) authority is established, or where he is the actual present and
efficient actor.

Today, the Statute of the International Criminal Court (17 July 1998)
establishes individual responsibility for international crimes. Nothing
prevents the application of the Statute to corporate officials, but the
scope of the Statute is limited to particularly grave breaches of human
rights (e.g. amounting to genocide, crimes against humanity and
crimes of war). Legal persons (as opposed to natural persons), i.e. the
companies themselves, cannot be brought before the Court.

A second route is the creation of an international obligation or a
recommendation to the State to regulate the behaviour of companies
in domestic law. Such an international instrument may define the rules
that companies are expected to abide by, but these rules will need to
be incorporated by the State in domestic legislation to become directly
binding on the companies.

The most comprehensive international document dealing with
corporate responsibility in this way is the OECD Guidelines for Multi-
national Enterprises that were first adopted in 1976, and revised on
27 June 2000. In fact, the Guidelines are a recommendatory instru-
ment that in addition deals with corporate behaviour indirectly.

The Organisation for Economic Cooperation and Development con-
sists of the industrialised countries that are home States to many multi-
national companies. The OECD Guidelines are recommendations ad-
dressed by governments to multinational enterprises. The Guidelines
explicitly state that observance by enterprises is “voluntary and not le-

countability, Intersentia, Antwerp, 2002; JoserH, S., Corporations and Transnational Hu-
man Rights Litigation, Hart, Oxford, 2004, KaAMMINGA, M., ZARIFI, Z.S., Liability of Multina-
tional Corporations under International Law, Kluwer Law International, The Hague,
2000.

62 See Law Reports of Trials of War Criminals, Selected and Prepared by the United
Nations War Crimes Commission. Vol. X, H.M.S.0., London, 1947-49, pp. 130-159.
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gally enforceable”. On the other hand, the Guidelines are said to re-
flect good practice consistent with applicable laws. The Guidelines are
presented as a crystallisation of existing legislation in the member
countries. They may therefore function as an incentive to States that
have not yet done so, to incorporate the Guidelines into domestic law,
and thus to render their content binding under domestic law.

Governments adhering to the Guidelines are expected to promote
and encourage their use. They are required to establish so-called Na-
tional Contact Points that can be approached by persons or organisa-
tions (usually NGOs) that wish to raise concerns about a company’s
compliance with the Guidelines. The National Contact Point is expected
to help resolve such issues by facilitating a confidential dialogue be-
tween the parties. The dialogue may or may not result in a public state-
ment released by the National Contact Point.

At the occasion of the revision of the Guidelines in 2000, a gener-
al human rights clause was added to the text, encouraging enterpris-
es to “respect the human rights of those affected by their activities
consistent with the host government'’s international obligations and
commitments”®3. Apart from this broad general clause, section IV of the
Guidelines deals with Employment and Industrial Relations, and con-
tains a catalogue of labour rights.

Since the 2000 revision, the Guidelines deal with the behaviour of
companies “wherever they operate”, so also outside of the OECD
zone. As a result, National Contacts Points are now frequently ap-
proached by development NGOs, challenging the behaviour of OECD
companies in developing countries.

The UN Global Compact is an example of an international soft law
document that companies can adhere to directly®. The initiative was
launched by the United Nations in 1999, and is described as “a frame-
work for businesses that are committed to aligning their operations
and strategies with ten universally accepted principles in the areas of
human rights, labour, the environment and anti-corruption”. Under the
heading “Human rights” — separated awkwardly from a different head-
ing on labour standards — companies are asked to support and respect
the protection of internationally proclaimed human rights; and to make
sure that they are not complicit in human rights abuses.

At the time of writing, more than 4000 companies have subscribed
to the ten principles. Monitoring of compliance with the principles is

63 Article Il, para.2, OECD Guidelines on Multinational Enterprises (27 June 2000).
64 See www.unglobalcompact.org.
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not provided for. Companies are expected to report annually on
progress, and may be delisted if they fail to do so for three consecutive
years. In addition, a cumbersome process deals with “allegations of
systematic or egregious abuses” that can result in the removal of a
company from the list if this is considered necessary to safeguard the
reputation and integrity of the initiative. The Global Compact has de-
veloped into a forum for dialogue between the United Nations, the
corporate world and the NGO community, and has produced interest-
ing research and tools, e.g. on the operation of business in conflict
zones. In June 2006 the Global Compact Board endorsed the idea of
establishing a multi-stakeholder working group on human rights.

In August 2003, the UN Sub-Commission on the promotion and
protection of human rights adopted by consensus Norms on the Re-
sponsibilities of Transnational Corporations and other Business Enter-
prises with regard to Human Rights®®. The first operative paragraph in-
troduces the notion that States and companies share responsibility for
human rights:

States have the primary responsibility to promote, secure the ful-
filment of, respect, ensure respect of, and protect human rights rec-
ognised in international as well as national law, including assuring
that transnational corporations and other business enterprises respect
human rights. Within their respective spheres of activity and influ-
ence, transnational corporations and other business enterprises have
the obligation to promote, secure the fulfilment of, respect, ensure
respect of, and protect human rights recognized in international as
well as national law.

The Norms nevertheless establish an autonomous, direct corporate
responsibility for human rights, limited to the company’s “spheres of
activity and influence”. The novelty of the Norms resided in the fact
that they attempt to describe this direct corporate responsibility for hu-
man rights as comprehensively as possible. According to the Norms,
corporate human rights responsibility extends to the right to equal op-
portunity and non-discriminatory treatment, the rights of workers, the
respect for national sovereignty and human rights, obligations with re-
gard to consumer protection, and to obligations with regard to envi-
ronmental protection.

The Norms were adopted in the form of a non-binding resolution
of the Sub-Commission, and were not endorsed by any organ higher
up in the UN hierarchy. According to the main draughtsman of the

65 UN doc. E/CN.4/Sub.2/2003/12/Rev.2 (26 August 2003).
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text, Sub-Commission expert David Weissbrodt, however, the Norms
simply applied “human rights law under ratified conventions to the ac-
tivities of transnational corporations and other business enterprises”.
The Norms clarified existing law, and it followed that adherence was
“not entirely voluntary 6.

In 2005, the UN Commission on Human Rights requested the Sec-
retary-General to appoint a Special Representative on the issue of hu-
man rights and transnational corporations and other business enter-
prises®’. The Special Representative quickly became the focal point of
discussions within the United Nations on corporate responsibility for
human rights. John Ruggie delivered the final report under his initial
mandate to the UN Human Rights Council in 2008°%. In this report,
the Special Representative argues that the baseline responsibility of
companies is to respect human rights, a duty that exists independent-
ly of States’ duties. To discharge the responsibility to respect requires
due diligence, a concept describing the steps a company must take to
become aware of, prevent and address adverse human rights impacts.
Companies carrying out due diligence need to: adopt a human rights
policy; engage in human rights impact assessments; integrate human
rights policy throughout the company; and track performance
through monitoring and auditing processes. The study also insists that
effective grievance mechanisms are available, allowing those who be-
lieve they have been harmed access to a remedy. The study finds that
“the current patchwork of mechanisms remains incomplete and
flawed"9°.

Apart from international law, a second level used to regulate cor-
porate responsibility for human rights is domestic law. With regard to
multinational companies, two domestic legal systems are particularly
relevant: the law of the host State, i.e. the law of the country where a
company develops activities, and the law of the home State, i.e. the
law of the country where the company is incorporated or has its home
office.

No particular legal difficulties arise in applying the law of the host
State to the company’s activities. It is undisputed that companies need
to abide by the domestic laws of the countries where they operate. The
difficulty is economic, rather than legal. Developing and transition
countries compete to attract foreign investment and technology to ex-

66 UN doc. E/CN.4/Sub.2/2003/13 (6 August 2003), para. 12-14.

67 UN Commission on Human Rights resolution 2005/69 (20 April 2005).
68 UN doc. A/HRC/8/5 (7 April 2008).

69 QOp. cit., para. 87.
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ploit natural resources, and are often reluctant to impose human rights
and other conditions on foreign companies.

The home State is faced with the difficulty that, in principle, the
reach of domestic law is limited to its own territory. Extraterritorial ap-
plication is required when a domestic company violates human rights
elsewhere: the standards of the home State will need to be applied to
activities within the jurisdiction of the host State. This is problematic
when the host State does not have similar legislation. The spectre of a
breach of sovereignty is raised. The problem is less acute when the rel-
evant norms are part of customary international law, or of human
rights treaties ratified by both States (even if, for instance, the treaty
cannot be invoked directly before the courts of the host State).

The best known example of a domestic human rights law with ex-
traterritorial reach is the United States Alien Tort Claims Act (ATCA), a
law originally adopted in 1789, but revived in the nineties in cases deal-
ing with corporate responsibility for human rights. Under the Alien Tort
Claims Act, “[t]he district courts shall have original jurisdiction of any
civil action by an alien for a tort only, committed in violation of the law
of nations or a treaty of the United States”. The law deals with torts,
not criminal law. It applies to events outside the United States, and can
be invoked by foreigners against non US-companies. Nevertheless, for
US courts to be competent, an assessment will be made of whether
courts elsewhere are not better placed to hear the case. The law em-
powers judges to decide which international legal standards are de-
fined specifically enough to be considered in violation of the law of na-
tions as recognised by the United States, and whether the conduct in
question violates those standards.

A typical ATCA claim argues that companies aided and abetted hu-
man rights abuses of repressive governments with whom they did busi-
ness. Over the last fifteen years, none of these claims have been com-
pletely successful in the sense that they resulted in a court order to pay
damages. Most cases are dismissed before they reach the final stages
of the trial, a process that may take many years. In July 2007, in the
first case to reach the jury stage, a federal jury found the US Drum-
mond Coal Company not complicit in the 2001 murder of three union
leaders at one of its mines in Colombia’®. In a number of cases, com-
panies settled out of court, after judges had found that the companies
had a prima facie case to answer. In December 2004 UNOCAL famous-

70 Rodriguez and others v Drummond, Case No. CV-02-BE-0665-W, US Federal Dis-
trict Court in and for the Northern District of Alabama.
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ly agreed to settle a case brought by 13 Burmese villagers for involve-
ment of the company in forced labour in the construction of the
Yadana gas pipeline project in Myanmar. In November 2007, Yahoo
settled a case alleging that the company had facilitated the arrest of
Chinese dissidents using the internet by providing information to the Chi-
nese authorities. The amounts of these settlements are not disclosed.
Pending cases include suits against Chiquita for payments to Colombi-
an paramilitaries, and against more than fifty multinational corpora-
tions for aiding and abetting the former apartheid government in
South Africa’".

Finally, an increasing number of multinational corporations self-reg-
ulate’2 on human rights, by adopting corporate codes of conduct, or
by subscribing to sectoral private codes.

Self-regulation is not law; it depends on voluntary compliance. Cor-
porate codes of conduct can be changed when senior management so
decides, and therefore do not offer much legal security. In the absence
of legislation, self-regulation may nevertheless be important. The pro-
ponents of self-regulation argue that a change in corporate culture
rather than external intervention is needed to produce sustainable im-
provement in the human rights record of companies.

A number of factors can be taken into account in order to assess
the credibility of private codes of conduct:

—How does the substance of the code of conduct compare with
international norms dealing with the same issue? Corporate
codes of conduct often avoid using language identical to that
found in international treaties or declarations, in order to avoid
the impression that they recognise legal responsibility under in-
ternational law.

—How is the code of conduct implemented within the company?

—How is monitoring of the code organised? Is this done by corpo-
rate officials, auditing firms or non-governmental organisations
that receive payment from the company, or by a body financially
disconnected from the company?

—Is a complaints mechanism provided for that is open to external ac-
tors who allege harm because of non-compliance with the code?

71 Please consult www.business-humanrights.org for regularly updated information
on ATCA cases.

72 For a detailed, sympathetic study of one company’s approach, see SCHOENBERGER, K.,
Levi's Children: Coming to Terms with Human Rights in the Global Marketplace, Atlantic
Monthly Press, New York, 2000.
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—What form of reparation is available in cases of non-compliance
with the code?

One final issue worth drawing attention to is that additional legal
difficulties may arise in holding companies responsible for human rights
violations, when corporations themselves are deemed to be entitled to
human rights protection’3. So far there is little recognition of corpora-
tions as holders of human rights in international human rights law. Un-
der American constitutional law, however, the US Supreme Court has
since the 19t century enabled corporations to rely on some of the
rights offered to human beings under the Constitution. Although not
undisputed, this use of the legal fiction of corporate personhood con-
tinues until today. Similarly, the European Court of Human Rights has
held in a variety of cases that corporations are entitled to the right to
fair trial, the right to privacy, and last but not least, the right to the
peaceful enjoyment of their possessions. Clearly such findings matter in
cases where corporate “human” rights are pitched against human
rights of human beings.

4.2.2. NON-GOVERNMENTAL ORGANISATIONS’4

No general regulation of the activities of non-governmental organi-
sations exists at the international level. International organisations use
definitions of NGOs that apply only within the organisation; require-
ments often relate to the relevance of the work of the NGO to the spe-
cific mandate of the IGO7>.

Non-governmental organisations regularly engage in human rights
sensitive development activities. International, foreign or local NGOs
may provide relief aimed at the immediate satisfaction of survival needs
particularly in crisis situations; they may assist in building the capacity
of local communities to become more self-reliant; or they may engage
in political advocacy to support marginalised groups. From a human
rights perspective, difficult questions arise when humanitarian and de-
velopment NGOs provide services in a context where the relevant State

73 See EMBERLAND, M., The Human Rights of Companies. Exploring the structure of
ECHR Protection, Oxford University Press, Oxford, 2006.

74 0On non-governmental organisations, see LinosLom, K., Non-Governmental Organi-
sations in International Law, Cambridge University Press, Cambridge, 2005.

7> E.g. non-governmental organisations applying for consultative status with the
United Nations need to demonstrate that their aims and purposes are in conformity
with the spirit, purposes and principles of the Charter of the United Nations. See UN
ECOSOC resolution 1996/31 (25 July 1996).
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is failing to provide development. If such failure is not the consequence
of lack of political will, it is not self-evident that NGOs should fill the
gap, as it may be argued that they are then assisting the government
in perpetuating policies that are discriminatory, or violate human rights
in other ways. International non-governmental organisations have be-
come increasingly aware of the need to legitimize their work by provid-
ing accountability, also in terms of its human rights impact, and have
started to engage in self-regulation.

In recent years, NGOs have adopted a number of codes of conduct
that define the organisations’ accountability to various stakeholders.
Two examples are discussed here: the first is a code adopted by relief
organisations, the second by a coalition of NGOs working on a variety
of issues.

The Code of Conduct for The International Red Cross and Red Cres-
cent Movement and NGOs in Disaster Relief’¢ was developed and
agreed upon by eight of the world’s largest disaster response agencies
in the summer of 1994. The text has been signed by over 400 relief or-
ganisations. The Code of Conduct is a voluntary text. Compliance is
not monitored. No international association of relief NGOs exists that
would have the authority to sanction its members.

The Code proclaims a right to receive humanitarian assistance, and
to offer it, as a fundamental humanitarian principle which should be
enjoyed by all citizens of all countries. Organisations subscribing to the
Code pledge to give aid regardless of the race, creed or nationality of
the recipients and without adverse distinction of any kind. Aid priorities
are to be calculated on the basis of need alone. The organisations will
endeavour to respect the culture of the communities and countries
they are working in. They also recognise a degree of accountability to
their beneficiaries. Disaster assistance, the Code provides, should never
be imposed upon the beneficiaries:

Effective relief and lasting rehabilitation can best be achieved
where the intended beneficiaries are involved in the design, manage-
ment and implementation of the assistance programme. We will
strive to achieve full community participation in our relief and reha-
bilitation programmes.

The International Non-Governmental Organisations Accountability
Charter’”” was adopted on 6 June 2006 by eleven international non-
governmental organisations engaged in poverty alleviation, human

76 See www.ifrc.org/publicat/conduct/code.asp.
77 See http://www.ingoaccountabilitycharter.org.
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rights, citizen participation, women’s rights, environmental advocacy,
labour rights and good governance’®. The organisations recognise that
they work across a wide range of countries and cultures, and base their
right to act on universally recognised freedoms of speech, assembly
and association. They acknowledge accountability to a range of stake-
holders, including the peoples whose rights they seek to protect and
advance. In their actions, the organisations commit to respect the equal
rights and dignity of all human beings, and to value, respect and seek
to encourage diversity. To this end, each organisation will have policies
to promote diversity, gender equity and balance, impartiality and non-
discrimination in all their activities, both internal and external. They ac-
knowledge that they should be “held responsible” for their actions and
achievements.

We shall do this by: having a clear mission, organisational structure
and decision-making processes; by acting in accordance with stated
values and agreed procedures; by ensuring that our programmes
achieve outcomes that are consistent with our mission; and by report-
ing on these outcomes in an open and accurate manner.

According to the signatories, the Charter is merely a starting point.
The intention is to implement a system that not only sets common
standards of conduct for NGOs but also creates mechanisms to report,
monitor and evaluate compliance as well as provide redress.

5. Multi-stakeholder Agreements

When human rights conditions are impacted upon by different par-
ties, it makes sense to think in terms of agreements subscribed to by all
parties, whether domestic or foreign, or private or public. The approach
connects to the proposals by Vasak and M'Baye on the right to devel-
opment: a humanisation of the global economy requires the construc-
tion of mutual responsibilities of all actors that impact on human rights
in practice.

Multi Stakeholder agreements are no longer unusual in internation-
al relations. They are particularly prevalent in the area of development,
where a variety of actors operate in the field. This variety creates the
need for partnerships, harmonisation of policies, and mutual accounta-

78 ActionAid International, Amnesty International, CIVICUS World Alliance for Citi-
zen Participation, Consumers International, Greenpeace International, Oxfam Interna-
tional, International Save the Children Alliance, Survival International, International Fed-
eration Terre des Hommes, Transparency International and the World YWCA.
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bility — that are shaped in agreements that take a legal form. The legal
instruments used vary from private rules over soft law instruments to
contracts under domestic or international law. The diversity in legal
techniques is itself a reflection of the limitations of public international
law in dealing with public-private relationships.

The OECD Paris Declaration on Aid Effectiveness (2 March 2005) is
the main current instrument for the harmonisation of development
policies. The document was adhered to not only by Ministers of devel-
oped and developing States, but also by Heads of multilateral and bi-
lateral development institutions. All parties resolve to take far-reaching
and monitorable actions to reform aid delivery and management. The
OECD Paris Declaration is a non-binding instrument, but its impact on
donor policy is considerable. Human rights are not explicitly addressed
in the text.

The Partnerships for Sustainable Development are voluntary, multi-
stakeholder initiatives aimed at implementing sustainable development.
They were established as a side-product of the World Summit on Sus-
tainable Development (in Johannesburg, 2002). The UN Commission
on Sustainable Development acts as the focal point for discussion on
these partnerships. Here, partnerships are defined as voluntary initia-
tives undertaken by governments and relevant stakeholders, e.g. major
groups’? and institutional stakeholders® that contribute to the imple-
mentation of Agenda 21. As of June 2006, a total of 321 partnerships
had been registered with the Secretariat of the Commission®.

Intergovernmental and non-governmental organisations cooperate
closely in the delivery of humanitarian relief. Both the World Food Pro-
gramme® and UNHCR®3 reqgularly conclude Memoranda of Under-
standing (MOU) with non-governmental partners. Such MOUs are
used both to establish a framework for institutional cooperation, as

79 Agenda 21 recognises nine ‘major groups’: Women, Children and Youth, Indige-
nous Peoples, NGOs, Local Authorities, Workers and Trade Unions, Business and Indus-
try, Scientific and Technological Communities, Farmers. In practice, NGOs, business and
industry, scientific and technological communities and local authorities are best repre-
sented in the partnerships.

80 In practice, mostly UN system and other intergovernmental organisations.

81 For a critical review, see Jens MARTENS, Multi Stakeholder Partnerships — Future Mod-
els of Multilateralism? Occasional Paper Friedrich Ebert Stiftung, Berlin, January 2007.

82 A recent example of a WFP/NGO cooperation agreement is the December 2006
Memorandum of Understanding between WFP and Islamic Relief.

83 United Nations High Commissioner for Refugees. Recent examples of a UNHCR/
NGO cooperation agreement are the 2007 Memoranda of Understanding signed with
two US-based NGOs, the International Rescue Committee and the International Medical
Corps.
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well as for more contract-like agreements with locally active NGOs for
specific operations. According to Anna-Karin Lindblom, the legal char-
acter of the Memoranda demonstrates a scale where some are clearly
intended to be binding; some are not, and others are difficult to char-
acterise®t. There is little doubt, however, that agreements on specific
operations in particular are intended to be binding, as they spell out
rights and duties of the parties (including financial obligations). Inter-
estingly, these agreements also contain dispute settlement provisions,
with disputes to be decided under UNCITRAL arbitration rules by an
international arbiter, or by the International Chamber of Commerce,
leading to the application of general principles of international law to
the dispute. As Lindblom argues, increasing responsibilities for NGOs
in field operations may create a need for explicit provisions in the
agreements requiring compliance with international humanitarian law
and human rights®>.

The Global Aids Fund gathers resources in order to reduce the ef-
fects of HIV/AIDS, tuberculosis and malaria in countries in need, as part
of a strategy aiming at the realisation of the Millennium Development
Goals. The Fund is a financial instrument, not an implementing agency.
Participation of communities affected by the three diseases in the de-
velopment of proposals submitted for funding to the Fund is particular-
ly encouraged. The By-laws of the Fund®® establish the Fund as a non-
profit Foundation under Swiss Law. The Foundation Board sets policies
and makes funding decisions; it consists of twenty voting members and
four non-voting members®’. Each voting member has one vote. The
twenty voting members are:

—Seven representatives from developing countries, one representa-
tive based on each of the six World Health Organization (“WHQO")
regions and one additional representative from Africa;

—eight representatives from donors®8, and

—five representatives from civil society and the private sector (one
representative of a non-governmental organization (“NGO")

84 Anna-Karin LinoBLoM, Non-governmental Organisations in International Law, Cam-
bridge, Cambridge University Press, 2005, p. 507.

85 Op. cit., p. 509.

86 By-Laws of the Global Aids Fund (as amended 12 November 2007) — available
from the Fund’s website at www.theglobalfund.org. The Fund secretariat is in Geneva.

87 Including one representative from the World Health Organization, and one from
UNAIds.

88 Representatives from six developed States, but also the European Community and
the World Bank.
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from a developing country, one representative of an NGO from a
developed country, one representative of the private sector®,
one representative of a private foundation®°, and one representa-
tive of an NGO who is a person living with HIV/AIDS or from a
community living with tuberculosis or malaria.

The Board decides by consensus if possible, or by voting (motions
require a 2/3 majority of those present of both the group encompass-
ing the eight donor seats and the two private sector seats and of the
group encompassing the seven developing country seats and the three
NGO representatives). Decisions can also be taken on a no-objection
basis®!.

The Voluntary Principles on Security and Human Rights are a multi-
stakeholder initiative established in 2000 that introduced a set of prin-
ciples to guide extractive companies in maintaining the safety and se-
curity of their operations within an operating framework that ensures
respect for human rights and fundamental freedoms. The participants
to the Voluntary Principles include four governments®? and a number
of multinational corporations and international human rights NGOs?3,
Under the scheme®* all participants agree to meet a set of criteria, and
are permitted to raise concerns about another participant’s lack of ef-
fort to implement the Principles. If concerns persist, participants agree
to engage in consultations facilitated by the organs established in the
Voluntary Principles: the Steering Committee and the Plenary. The ex-
pulsion of a participant requires a unanimous decision of the Plenary,
but recommendations can be adopted by a special majority consisting
of 66% of the government vote, 51% of the NGO participants vote,
and 51% of company participants. The Voluntary Principles do not cre-
ate legally binding standards, and participants explicitly agree that al-

89 Currently, a Senior Partner in the consulting firm McKinsey @ Company.

90 Currently, the Bill and Melinda Gates Foundation.

91 On such basis, a motion is approved unless four Board members of one of the
voting groups objects to the motion, except that a motion not to take a funding com-
mitment can be approved unless four Board members of each of the voting groups ob-
ject to the motion.

92 The Netherlands, Norway, United States of America, United Kingdom

93 The International Committee of the Red Cross, the International Council on Min-
ing & Metals and the International Petroleum Industry Environmental Conservation As-
sociation act as observers.

% New participation criteria and mechanisms were adopted at a Plenary Meeting on
7-8 May 2007. See www.voluntaryprinciples.org. The original requirement that compa-
nies and non-governmental organizations could participate in the Plenary only if their
home government was also a participant, was also dropped.
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leged failures to abide by the Voluntary Principles shall not be used in
legal or administrative proceedings. This does not mean, however, that
the Voluntary Principles do not have an external impact. In the context
of the review of its social and environmental performance standards®®,
the International Finance Corporation built on the Voluntary Principles.
As a result, any extractive industry project wishing to secure MIGA%/
IFC support must now implement not only the IFC’s own standards, but
also operate consistently with the Voluntary Principles. The voluntary
character of the Principles has thus hardened into a MIGA/IFC condi-
tionality.

Multi-stakeholder agreements can potentially be binding under in-
ternational law. The Vienna Convention on the Law of Treaties applies
to agreements between States, but explicitly provides that agreements
concluded by non-State actors can also be binding. Article 3, a. of the
Vienna Convention on the Law of Treaties reads:

The fact that the present Convention does not apply to interna-
tional agreements concluded between States and other subjects of
international law or between such other subjects of international law,
or to international agreements not in written form, shall not affect:
(a) the legal force of such agreements (...)%7.

As an alternative to the proposals discussed earlier, a future legally
binding instrument on to the right to development could be open to a
multiplicity of actors, including intergovernmental organisations and
private actors. Such a multi-stakeholder agreement would differ con-
siderably from the core human rights treaties that currently exist. The
objective would be to bring together a coalition of the willing, consist-
ing of a variety of public and private actors, committed to demonstrat-
ing that the right to development can be implemented in a meaningful
way through joint initiatives. The main instrument through which the
Agreement (and its parties) would seek to contribute to the realisation

9 The review was concluded in 2006, and lead to the adoption of the IFC Perfor-
mance Standards on Social & Environmental Sustainability, that entered into force on
30 April 2006. The standards are available from the IFC website.

9% Multilateral Investment Guarantee Agency.

97 The reference to ‘subjects of international law’ in Article 3, para. a. should not
prevent private actors from acceding to the Agreement. Although companies and NGOs
are not usually considered as subjects of international law, this has not prevented them
from concluding agreements governed by international law, or from submitting claims
to (certain) international tribunals on an ad hoc basis. As Lindblom argues, it is the con-
sent of the parties that enables agreements to be placed under international law. See
A.-K. LinbBLOM, op. cit., p. 492.
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of the right to development could be to provide assistance to commu-
nities in adhering States whose human rights have been adversely af-
fected as a consequence of both internal and external factors. The par-
ties to the Agreement would therefore seek to support communities
whose rights have suffered as a consequence of globalisation, i.e.
whose human rights have been affected by the actions of both domes-
tic and external actors. The focus would thus be on situations where
both the internal and the external dimension of the right to develop-
ment are relevant. The Agreement could organise the implementation
of the commitment either via the establishment of a central Fund that
would provide assistance to selected projects; or by setting up a system
of registration and monitoring of partnership agreements concluded by
the parties to the Agreement, when they satisfy the criteria (along the
lines of the work of the High Level Task Force) of right to development
partnership agreements.

6. Localising Human Rights®®

Inevitably, an important part of the human rights response to eco-
nomic globalization needs to take place at the global level — hence the
discussions on the human rights accountability of the World Bank, the
role of human rights in the WTO dispute settlement system, or the ef-
forts to codify the human rights responsibility of corporations. Main-
taining the common language of global rights is also essential for the
purposes of identifying common causes of violations in different coun-
tries. In the context of economic globalization, such causes are not
purely domestic, but regional and global as well.

Nevertheless, whether and to what extent aspects of economic glo-
balization have adverse impacts on human rights protection will differ
from society to society. The human rights needs of slum dwellers con-
fronted with a private company charged with urban renewal are very
different from the needs of industrial workers faced with the relocation

%8 On this issue, see COTTERRELL, R., Law, Culture and Society, Ashgate, Aldershot,
2006; ENGLE MERRY, S., Human rights & Gender Violence. Translating International Law
into Local Justice, University of Chicago Press, Chicago, 2006; GoobaLE, M., ENGLE MEr-
RY, S., The Practice of Human Rights. Tracking Law between the Global and the Local,
Cambridge University Press, Cambridge, 2007; MeckLeD-GARCIA, S., Call, B., The Legal-
ization of Human Rights, Routledge, Abingdon, 2006, Ore AGUILAR, G., The Local Rele-
vance of Human Rights. A Methodological Approach, Discussion paper, Institute of De-
velopment Policy and Management, Antwerp, 2008.
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of their industry to low-income economies. For human rights to be rel-
evant to all, they will need to be situation-specific. They will need to be
localised. Localization implies taking the human rights needs as formu-
lated by local people (in response to the impact of economic globalisa-
tion on their lives) as the starting point both for the further interpreta-
tion and elaboration of human rights norms, and for the development
of human rights action, at all levels ranging from the domestic to the
global. In order to provide efficient protection against the adverse im-
pact of economic globalisation — itself inevitably a top-down process -
human rights need to be as locally relevant as possible. Global human
rights need an infusion from below.

Why is the contribution of local communities to the interpretation
and further normative development of human rights so essential? Hu-
man rights crises emerge at the local level. It is at the local level that
abuses occur, and where a first line of defence needs to be developed,
first and foremost by those that are threatened. It is when people face
abuse in their personal experience and in their immediate surroundings
that they "have’ to engage in collective action for the defence of their
rights. It is at this time that the efficacy of mechanisms of protection is
tested. It is at the local level that having human rights either proves vi-
tal or illusory.

The communities that go through a human rights crisis build up
knowledge — a usage of human rights linked to concrete living condi-
tions. The recording and transmission of this knowledge (regardless of
whether the appeal to human rights was successful or not) is essential
if human rights are ever to develop into a global protection tool. Hu-
man rights need to develop in light of the lessons learned from at-
tempts to put them into practice at the local level. Grounding human
rights in local experiences also offers the human rights movement the
opportunity to emphasize similarities between the challenges facing
different communities, and translating them into improved global
norms. Finally, localisation avoids building the human rights movement
as a one-way relationship between those who offer solidarity (the “sav-
iours”) and those who benefit from it (the “victims”).

If the experience of local communities is to inspire the further de-
velopment of human rights, community based organizations will need
to be the starting point. The World Bank study Voices of the Poor®® de-
scribes community based organizations as “grassroots organizations

99 NARAJAN, D., Voices of the Poor. Can Anyone hear us?, Oxford University Press,
New York, 2000, p. 143.
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managed by members on behalf of members”, and distinguishes them
from other civil society organizations such as non-governmental organi-
zations and networks of neighbourhood or kin. Not all community-
based organizations will define their work in terms of human rights.
They may remain aloof from the political realm, or may simply not be
granted the space by local authorities to engage in political action and
work within the ideology of the dominant sector of society (which may
not be human rights friendly at all). From a human rights perspective,
community based organizations are of particular interest when they
start using the language of rights as a defence against the threats they
face. Of key importance is the perception of a community that a cer-
tain practice violates the human rights of the members of the group,
even if at the time when the claim is formulated, it may not yet be pos-
sible to validate it under the domestic or international legal system. If
the general findings of the Voices of the Poor study are correct, the
likelihood that a community organization will address an issue in terms
of human rights is much higher if the organization is connected to oth-
er organizations like it (which facilitates the detection of common caus-
es affecting the communities) and if it is connected to groups of a dif-
ferent nature'°°,

Those “different groups” in our case are groups with a specific
commitment to human rights, i.e. local human rights NGO’s. ‘Local’ in
this context means that they are based in the same country as the rele-
vant community based organizations. They may well be in the capital,
however (and thus physically far away from the community organiza-
tions) and be based on expertise, rather than grassroots membership.
Local human rights NGOs are important in assisting community organi-
zations in identifying the human rights angle to the situation they face,
and in offering them support in the human rights strategy the commu-
nity may wish to develop, particularly at the national level. It is worth
recalling that the level of municipal law is by far the most important
level for the purposes of human rights protection. This is true generally,
and in particular if one seeks to address the human rights impact of
private actors (such as corporations).

It is of equal importance, however, that local human rights NGOs
learn from community organizations about the reality of human rights
related struggles on the ground, and that they transmit lessons learned
to the international level. Very often community organizations will not
have contacts with the international human rights regime, and will

100 QOp. cit., pp. 150-151.
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need to rely on specialized human rights NGOs to establish the connec-
tion. International non-governmental human rights organizations are
the third link in the chain: organizations with an international member-
ship that act across national borders in defence of the human rights of
a wide variety of individuals and groups. The involvement of INGOs is
essential when the domestic political space is very limited, and in par-
ticular when restrictive domestic legislation curtails the actions of local
human rights NGOs. In addition, in a globalized world, the causes of
human rights violations are increasingly not exclusively domestic. Pow-
erful States take decisions that have extraterritorial effects. Intergovern-
mental organizations affect standards of living. Companies organize
across borders. Domestic actors face constraints in their response be-
cause their range is limited geographically. Not only is there a need for
global rules, there is also a need for globally concerted action.

Nevertheless, the relationship should not only be top-down—-INGOs
coming in to assist domestic actors in a human rights struggle whenev-
er such an action fits within the INGO's mission or strategic plan- but
also bottom-up. Missions and strategic decisions of international hu-
man rights NGOs, including policies on the normative development of
human rights, should reflect the perceptions of human rights needs at
the local level, where the purported beneficiaries of their actions live. It
is not at all sure that this is current practice— accountability to benefici-
aries is generally not strength of international human rights NGOs.
Voices of the poor for example reports that organizations “known
worldwide for their excellent work” are mentioned only infrequently by
the poor.

Civil society organizations cannot make law directly. As Rajagopal
points out, in international law, their “texts of resistance” are not a
source of law'%', nor do they have any law-making authority in domes-
tic law. They are able to monitor compliance with laws, but civil society
monitoring mechanisms have no powers of enforcement. Nor should
they have any — they lack the democratic legitimacy necessary to exact
discipline. In the fields of law-making and enforcement civil society or-
ganizations are dependent on alliances with others who do enjoy such
competencies, i.e. governments and inter-governmental organizations.
This takes us to the fourth link in the chain. Keck and Sikkink's well-
known work on transnational advocacy networks'2. Such networks

101 RalaGopoL, B., International law from below, Cambridge University Press, Cam-
bridge, 2003, p. 233.

102 Keck, M., SIKKINK, K., Activists beyond borders, Cornell University Press, Ithaca,
1998.
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may include the following players: international and domestic non-
governmental research and advocacy organizations; local social move-
ments; foundations; the media; churches, trade unions, consumer or-
ganizations and intellectuals; parts of regional and international
intergovernmental organizations; and parts of the executive and/or
parliamentary branches of governments. Keck and Sikkink suggest that
such networks are most prevalent in issue areas characterized by high
value content and informational uncertainty.

Human rights are one of these issue areas. In his analysis of recent
major international human rights campaigns, Gready'® confirms that
most were based on “mixed actor coalitions”, NGO-led but involving a
broad range of other parties including business, governments, IGOs, and
parts of and personnel within these actors. Alliances with governments
proved to be challenging, but the trend is that NGOs increasingly work
with sympathetic States, or with sympathetic individuals within States. In
the context of international alliances, ‘government’ primarily means the
executive branch — ministers, diplomats and civil servants that engage in
diplomatic negotiations. At the domestic level, however, it is equally im-
portant to be able to rely on judges that are willing to give domestic ef-
fect to human rights, and on members of parliament that are willing to
take legislative initiatives in the field of human rights.

In summary, a bottom-up approach to human rights is dependent
on the existence of a network consisting of four partners: community
based organizations, local human rights NGOs, international human
rights NGOs and allies in governmental and intergovernmental institu-
tions. Although some such networks may exist, or have functioned in
the context of specific campaigns, it is not contended that this type of
networking is current general practice. There are plentiful examples of
community based organizations without human rights awareness, of
local human rights NGOs disconnected from grassroots organizations,
of international human rights NGOs that self-define their priorities
without any reference to local partners, and of governmental and inter-
governmental actors that persevere in perceiving of international rela-
tions and international law as the reserved domain of governments. For
many actors at the different levels — whether governmental or non-
governmental —, opening up to bottom-up networking, will pose a
challenge and require a change in their working methods.

Nor does the creation of a network in itself suffice to ensure that
human rights will be built from below. A bottom-up approach requires

103 GRreapy, P. (Ed.), Fighting for human rights, Routledge, London, 2004.

© University of Deusto - ISBN 978-84-9830-813-6



96 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

that the human rights experiences of communities set the agenda for
the entire network. Whether this will happen, depends on the relation-
ships between the actors in the network. Ideally, the relationships with-
in a network are based on an egalitarian discourse resulting in a com-
mon understanding of human rights and of the strategy to be pursued.
In reality, resources may be divided unequally among the actors, and
top-down hierarchy may set in, unless power balances are negotiated
very carefully. It is to be expected that discussions will emerge within
human rights networks about the tension between the shared global
view of human rights and the vision of local organizations on the reality
of human rights struggles of the ground. On the other hand, such dis-
cussions are exactly what are required in order to improve the universal
relevance of human rights.
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Toward a multicultural conception of human rights*

Boaventura de Sousa Santos

Summary: 1. Introduction. 2. On Globalizations. 3. Human
Rights as an emancipatory script. 4. Towards a diatopical
hermeneutics. 5. Difficulties of a progressive multiculturalism.
6. Conditions for a progressive multiculturalism. 6.1. From
completeness to incompleteness. 6.2. From narrow to wide
versions of cultures. 6.3. From unilateral to shared times.
6.4. From unilaterally imposed to mutually chosen partners
and issues. 6.5. From equality or difference to equality and
difference. 7. Conclusion.

1. Introduction

For the past few years | have been puzzled by the extent to which
human rights have become the language of progressive politics. In-
deed, for many years after the Second World War human rights were
very much part and parcel of cold war politics, and were so regarded
by the Left. Double standards, complacency towards friendly dictators,
the defense of tradeoffs between human rights and development—all
this made human rights suspect as an emancipatory script. Whether in
core countries or throughout the developing world, the progressive
forces preferred the language of revolution and socialism to formulate
an emancipatory politics. However, with the seemly irreversible crisis of
these blueprints of emancipation, those same progressive forces find
themselves today resorting to human rights to reconstitute the lan-

* Earlier versions of this paper prompted intense debates on different occasions and
it would be fastidious to mention all the people from whose comments this version has
so much benefited. Nevertheless, | would like to mention two crucial moments in the
framing of my ideas as they stand now: the “First National Seminar on Indigenous Spe-
cial Jurisdiction and Territorial Autonomy” held in the first week of March 1997 in
Popayan (Colombia), organized by the Consejo Regional Indigena del Cauca (CRIC) and
by the Colombian Government and attended by more than 500 indigenous leaders and
activists; an unforgettable seminar at the Center for the Study of Developing Societies in
New Delhi, on April 25, 2000, in which participated, among others, D.L. Sheth, Ashis
Nandy, Shiv Visvanathan, Shalini Randeria, Achyut Yagnik, Gabrielle Dietrich and Nalini
Nayak. Many thanks to all of them, and also to Rajeev Bhargava and Elizabeth Garcia.
My special thank-you to Maria Irene Ramalho.
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guage of emancipation. It is as if human rights were called upon to fill
the void left by socialist politics. Can in fact the concept of human
rights fill such a void? My answer is a qualified yes. Accordingly, my an-
alytical objective here is to specify the conditions under which human
rights can be put at the service of a progressive, emancipatory politics.

The specification of such conditions leads us to unravel some of the
dialectical tensions that lie at the core of Western modernity'. The crisis
now affecting these tensions signals better than anything else does the
problems facing Western modernity today. In my view, human rights pol-
itics at the end of the century is a key factor to understand such crisis.

| identify three such tensions. The first one occurs between social
regulation and social emancipation. | have been claiming that the para-
digm of modernity is based on the idea of a creative dialectical tension
between social regulation and social emancipation, which can still be
heard, even if but dimly, in the positivist motto of “order and progress”.
At the end of this century this tension has ceased to be a creative ten-
sion. Emancipation has ceased to be the other of regulation to become
the double of regulation. While until the late sixties the crisis of social
regulation was met by the strengthening of emancipatory politics, to-
day we witness a double social crisis: the crisis of social regulation,
symbolized by the crisis of the regulatory state and the welfare state,
and the crisis of social emancipation, symbolized by the crisis of the so-
cial revolution and socialism as a paradigm of radical social transforma-
tion. Human rights politics, which has been both a regulatory and an
emancipatory politics, is trapped in this double crisis, while attempting,
at the same time, to overcome it.

The second dialectical tension occurs between the state and civil
society. The modern state, though a minimalist state, is potentially a
maximalist state, to the extent that civil society, as the other of the
state, reproduces itself through laws and regulations which emanate
from the state and for which there seems to be no limit, as long as the
democratic rules of law making are respected. Human rights are at the
core of this tension: while the first generation of human rights was de-
signed as a struggle of civil society against the state, considered to be
the sole violator of human rights, the second and third generations of
human rights resort to the state as the guarantor of human rights.

Finally, the third tension occurs between the nation state and what
we call globalization. The political model of Western modernity is one

! Elsewhere, | deal at length with the dialectical tensions in Western modernity, in
SANTOS, B.: Toward a New Common Sense. Law, Science and Politics in the Paradigmatic
Transition, Routledge, New York, 1995.
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of sovereign nation states coexisting in an international system of
equally sovereign states, the interstate system. The privileged unit and
scale both of social regulation and social emancipation is the nation
state. On the one hand, the interstate system has always been con-
ceived of as a more or less anarchic society, run by a very soft legality;
on the other, the internationalist emancipatory struggles, namely,
working class internationalism, have always been more an aspiration
than a reality. Today, the selective erosion of the nation state due to the
intensification of globalization raises the question whether both social
regulation and social emancipation are to be displaced to the global
level. We have started to speak of global civil society, global govern-
ance, global equity, transnational public spheres. Worldwide recogni-
tion of human rights politics is at the forefront of this process. The ten-
sion, however, lies in the fact that in very crucial aspects human rights
politics is a cultural politics. So much so that we can even think of hu-
man rights as symbolizing the return of the cultural and even of the re-
ligious at the end of the century. But to speak of culture and religion is
to speak of difference, boundaries, particularity. How can human rights
be both a cultural and a global politics?

My purpose here is, therefore, to develop an analytical framework
to highlight and support the emancipatory potential of human rights
politics in the double context of globalization, on the one hand, and
cultural fragmentation and identity politics, on the other. My aim is to
establish both global competence and local legitimacy for a progressive
politics of human rights: human rights as both the driving force and
the language of evermore inclusive local, national, and transnational
public spheres?.

2. On Globalizations

I shall start by specifying what | mean by globalization. Globaliza-
tion is very hard to define. Most definitions focus on the economy, that
is to say, on the new world economy that has emerged in the last three
decades as a consequence of the globalization of the production of

2 By public sphere | mean a field of social interaction and decision in which individu-
als, groups, and associations, through dialogic rhetoric and shared procedural rules,
(1) define equivalencies as well as hierarchies among interests, claims and identities;
and (2) accept that both rules and definitions be challenged overtime by previously ex-
cluded, unrecognized or silenced interests, claims, and identities of the same or other
individuals, groups, and associations.
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goods and services, and financial markets. This is a process through
which the transnational corporations and multilateral financial institu-
tions have risen to a new and unprecedented preeminence as interna-
tional actors.

For my analytical purposes | prefer a definition of globalization that
is more sensitive to the social, political, and cultural dimensions. | start
from the assumption that what we usually call globalization consists of
sets of social relations; as these sets of social relations change, so does
globalization. There is strictly no single entity called globalization; there
are, rather, globalizations, and we should use the term only in the plu-
ral. Any comprehensive concept should always be procedural, rather
than substantive. On the other hand, if globalizations are bundles of
social relations, the latter are bound to involve conflicts, hence, both
winners and losers. More often than not, the discourse on globalization
is the story of the winners as told by the winners. Actually, the victory is
apparently so absolute that the defeated end up vanishing from the
picture altogether.

Here is my definition of globalization: it is the process by which a
given local condition or entity succeeds in extending its reach over the
globe and, by doing so, develops the capacity to designate a rival social
condition or entity as local.

The most important implications of this definition are the follow-
ing. First, in the conditions of Western capitalist world system there is
no genuine globalization. What we call globalization is always the
successful globalization of a given localism. In other words, there is
no global condition for which we cannot find a local root, a specific
cultural embeddedness. The second implication is that globalization
entails localization. In fact, we live in a world of localization, as much
as we live in a world of globalization. Therefore, it would be equally
correct in analytical terms if we were to define the current situation
and our research topics in terms of localization, rather than globaliza-
tion. The reason why we prefer the latter term is basically because
hegemonic scientific discourse tends to prefer the story of the world
as told by the winners. Many examples of how globalization entails
localization can be given. The English language, as lingua franca, is
one such example. Its expansion as global language has entailed the
localization of other potentially global languages, namely, the French
language.

Therefore, once a given process of globalization is identified, its full
meaning and explanation may not be obtained without considering ad-
jacent processes of relocalization occurring in tandem and intertwined
with it. The globalization of the Hollywood star system may involve the
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ethnicization of the Hindu star system produced by the once strong
Hindu film industry. Similarly, the French or Italian actors of the 60's—
from Brigitte Bardot to Alain Delon, from Marcello Mastroiani to Sofia
Loren—who then symbolized the universal way of acting, seem today,
when we see their movies again, as rather ethnic or parochially Europe-
an. Between then and now, the Hollywoodesque way of acting has
managed to globalize itself.

One of the transformations most commonly associated with glo-
balization is time-space compression, that is to say, the social process
by which phenomena speed up and spread out across the globe.
Though apparently monolithic, this process does combine highly differ-
entiated situations and conditions, and for that reason it cannot be an-
alyzed independently of the power relations that account for the differ-
ent forms of time and space mobility. On the one hand, there is the
transnational capitalist class, really in charge of the time-space com-
pression and capable of turning it to its advantage. On the other hand,
the subordinate classes and groups, such as migrant workers and refu-
gees, that are also doing a lot of physical moving but not at all in con-
trol of the time-space compression. Between corporate executives and
immigrants and refugees, tourists represent a third mode of production
of time-space compression.

There are also those who heavily contribute to globalization but
who, nonetheless, remain prisoners of their local time-space. The peas-
ants of Bolivia, Peru and Colombia, by growing coca, contribute deci-
sively to a world drug culture, but they themselves remain as “local-
ized” as ever. Just like the residents of Rio’s favelas, who remain
prisoners of the squatter settlement life, while their songs and dances
are today part of a globalized musical culture. Finally and still from an-
other perspective, global competence requires sometimes the accentu-
ation of local specificity. Most of the tourist sites today must be highly
exotic, vernacular and traditional in order to become competent
enough to enter the market of global tourism.

In order to account for these asymmetries, globalization, as | have
suggested, should always be referred to in the plural. In a rather loose
sense, we could speak of different modes of production of globali-
zation to account for this diversity. | distinguish four modes of produc-
tion of globalization, which, | argue, give rise to four forms of globali-
zation.

The first one | would call globalized localism. It consists of the proc-
ess by which a given local phenomenon is successfully globalized, be it
the worldwide operation of TNCs, the transformation of the English
language in lingua franca, the globalization of American fast food or
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popular music or the worldwide adoption of American intellectual
property law as new lex mercatoria.

The second form of globalization | would call localized globalism. It
consists of the specific impact of transnational practices and impera-
tives on local conditions that are thereby destructured and restructured
in order to respond to transnational imperatives. Such localized glo-
balisms include: free-trade enclaves; deforestation and massive deple-
tion of natural resources to pay for the foreign debt; touristic use of
historical treasures, religious sites or ceremonies, arts and crafts, and
wildlife; ecological dumping; conversion of sustainability-oriented agri-
culture into export-oriented agriculture as part of the “structural ad-
justment”; the ethnicization of the workplace.

The international division of globalism assumes the following pat-
tern: the core countries specialize in globalized localisms, while the
choice of localized globalisms is imposed upon the peripheral coun-
tries3. The world system is a web of localized globalisms and globalized
localisms.

However, the intensification of global interactions entails two other
processes that are not adequately characterized either as globalized lo-
calisms or localized globalisms. The first one | would call cosmopolitan-
ism. The prevalent forms of domination do not exclude the opportunity
for subordinate nation-states, regions, classes or social groups and their
allies to organize transnationally in defense of perceived common inter-
ests and use to their benefit the capabilities for transnational interaction
created by the world system. Cosmopolitan activities involve, among
others, South-South dialogues and organizations, new forms of labor
internationalism, transnational networks of women’s groups, indigenous
peoples and human rights organizations, crossborder alternative legal
services, North/South anticapitalist solidarity, transformative advocacy
NGOs, networks of alternative development and sustainable environ-
ment groups, literary, artistic and scientific movements in the periphery
of the world system in search of alternative, non-imperialist cultural val-

3 It has been claimed that the new global economy, based on informational capital,
has eliminated the distinction between core, peripheral, and semiperipheral countries, in
CasTeLs, M.: The Rise of Network Society, Blackwell, Oxford, 1996, pp. 92 and follow-
ing. In my view, the distinction holds as well as the hierarchy it contains. More than ever
it resides in the specific mix of core and peripheral activities, productions, sectors, em-
ployment systems, etc., in each country. The predominance of core traits in the mix im-
plies that the country specializes in globalized localisms; the predominance of peripheral
traits, on the contrary, brings with it the predominance of localized globalisms. The
semiperipheral countries are those with an unstable balance between localized global-
isms and globalized localisms.
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ues, engaging in postcolonial research, subaltern studies, and so on. In
spite of the heterogeneity of the organizations involved, the contesta-
tion of the World Trade Organization meeting in Seattle (November 30,
1999) was a good example of what | call cosmopolitanism?.

The other process that cannot be adequately described either as
globalized localism or as localized globalism is the emergence of is-
sues which, by their nature, are as global as the globe itself and
which | would call, drawing loosely from international law, the com-
mon heritage of humankind. These are issues that only make sense as
referred to the globe in its entirety: the sustainability of human life on
earth, for instance, or such environmental issues as the protection of
the ozone layer, the Amazon, the Antarctica, biodiversity or the deep
seabed. | would also include in this category the exploration of the
outer space, the moon and other planets, since the interactions of
the latter with the earth are also a common heritage of humankind.
All these issues refer to resources that, by their very nature, must be
administered by trustees of the international community on behalf of
present and future generations.

The concern with cosmopolitanism and the common heritage of
humankind has known great development in the last decades; but it
has also elicited powerful resistance. The common heritage of human-
kind in particular has been under steady attack by hegemonic coun-
tries, specially the USA. The conflicts, resistances, struggles and coali-
tions clustering around cosmopolitanism and the common heritage of
humankind show that what we call globalization is in fact a set of are-
nas of cross-border struggles.

For my purpose in this paper, it is useful to distinguish between glo-
balization from above and globalization from below, or between hege-
monic and counter-hegemonic globalization. What | called globalized

4 | don't use cosmopolitanism in the conventional, modern sense. In Western mo-
dernity cosmopolitanism is associated with rootless universalism and individualism,
world citizenship, negation of territorial or cultural borders or boundaries. This idea is
expressed in Pitagoras’ «cosmic law», in Democritus’ philallelia, in the medieval ideal of
the res publica christiana, in the Renaissance conception of “humanitas”, in Voltaire's
saying that “to be a good patriot one needs to become the enemy of the rest of the
world” and, finally, in early twentieth-century labor internationalism.

For me, cosmopolitanism is the crossborder solidarity among groups that are exploit-
ed, oppressed or excluded by hegemonic globalization. Either as hiper-localized popula-
tions (e.g. the indigenous peoples of the Andean cordillera) or as hiper-transnationalized
populations (e.g. indigenous peoples in Brazil, Colombia or India displaced by “develop-
ment projects”, illegal immigrants in Europe and North America), these groups experi-
ence a space-time compression over which they have no control.
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localism and localized globalisms are globalizations from above; cosmo-
politanism and the common heritage of humankind are globalizations
from below.

3. Human Rights as an emancipatory script

The complexity of human rights is that they may be conceived ei-
ther as a form of globalized localism or as a form of cosmopolitanism
or, in other words, as a globalization from above or as a globalization
from below. My purpose is to specify the conditions under which hu-
man rights may be conceived of as globalizations of the latter kind. In
this paper | will not cover all the necessary conditions but rather only
the cultural ones. My argument is that as long as human rights are
conceived of as universal human rights, they will tend to operate as a
globalized localism, a form of globalization from above. To be able to
operate as a cosmopolitan, counter-hegemonic form of globalization
human rights must be reconceptualized as multicultural. Conceived of,
as they have been, as universal, human rights will always be an instru-
ment of Samuel Huntington's “clash of civilizations”, that is to say, of
the struggle of the West against the rest. Their global competence will
be obtained at the cost of their local legitimacy. On the contrary, pro-
gressive multiculturalism, as | understand it, is a precondition for a bal-
anced and mutually reinforcing relationship between global compe-
tence and local legitimacy, the two attributes of a counter-hegemonic
human rights politics in our time.

We know, of course, that human rights are not universal in their ap-
plication. Four international regimes of human rights are consensually
distinguished in the world in our time: the European, the Inter-American,
the African and the Asian regime>. But are they universal as a cultural ar-
tifact, a kind of cultural invariant, a global culture? My answer is no.
Even though all cultures tend to define ultimate values as the most wide-
spread, only the Western culture tends to focus on universality. The ques-
tion of the universality of human rights betrays the universality of what it
questions by the way it questions it. In other words, the question of uni-
versality is a particular question, a Western cultural question.

The concept of human rights lies on a well-known set of presuppo-
sitions, all of which are distinctly Western, namely: there is a universal

5 For an extended analysis of the four regimes, and the bibliography cited there, see
SANTOS, B.: Toward a New Common Sense..., op. cit., pp. 330-337.
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human nature that can be known by rational means; human nature is
essentially different from and higher than the rest of reality; the individ-
ual has an absolute and irreducible dignity that must be defended
against society or the state; the autonomy of the individual requires
that society be organized in a nonhierarchical way, as a sum of free in-
dividuals®. Since all these presuppositions are clearly Western and liber-
al, and easily distinguishable from other conceptions of human dignity
in other cultures, one might ask why the question of the universality of
human rights has become so hotly debated, why, in other words, the
sociological universality of this question has outgrown its philosophical
universality.

If we look at the history of human rights in the post-war period, it
is not difficult to conclude that human rights policies by and large have
been at the service of the economic and geo-political interests of the
hegemonic capitalist states. The generous and seductive discourse on
human rights has allowed for unspeakable atrocities and such atrocities
have been evaluated and dealt with according to revolting double
standards. Writing in 1981 about the manipulation of the human rights
agenda in the United States in conjunction with the mass media, Richard
Falk spoke of a “politics of invisibility” and of a “politics of super-
visibility””. As examples of the politics of invisibility he spoke of the to-
tal blackout by the media on news about the tragic decimation of the
Maubere People in East Timor (taking more than 300,000 lives) and the
plight of the hundred million or so “untouchables” in India. As exam-
ples of the politics of supervisibility Falk mentioned the relish with
which post-revolutionary abuses of human rights in Iran and Vietnam
were reported in the United States. Actually, the same could largely be
said of the European Union countries, the most poignant example be-
ing the silence that kept the genocide of the Maubere people hidden
from the Europeans for a decade, thereby facilitating the ongoing
smooth and thriving international trade with Indonesia.

But the Western and indeed the Western liberal mark in the domi-
nant human rights discourse could be traced in many other instances:
in the Universal Declaration of 1948, which was drafted without the
participation of the majority of the peoples of the world; in the exclu-
sive recognition of individual rights, with the only exception of the col-
lective right to self-determination which, however, was restricted to the

6 PANIKKAR, R.: “Is the notion of Human Rights a Western Concept?”, Cahier, vol. 81,
pp. 28-47.

7 FALK, R.: Human Rights and State Sovereignity, Holmes and Meier Publishers, New
York, 1981.
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peoples subjected to European colonialism; in the priority given to civil
and political rights over economic, social and cultural rights, and in the
recognition of the right to property as the first and, for many years, the
sole economic right.

But this is not the whole story. Throughout the world, millions of
people and thousands of nongovernamental organizations have been
struggling for human rights, often at great risk, in defense of op-
pressed social classes and groups that in many instances have been vic-
timized by authoritarian capitalistic states. The political agendas of such
struggles are usually either explicitly or implicitly anti-capitalist. A coun-
ter-hegemonic human rights discourse and practice has been develop-
ing, non-Western conceptions of human rights have been proposed,
cross-cultural dialogues on human rights have been organized. The
central task of emancipatory politics of our time, in this domain, con-
sists in transforming the conceptualization and practice of human
rights from a globalized localism into a cosmopolitan project.

What are the premises for such a transformation? The first premise
is that it is imperative to transcend the debate on universalism and cul-
tural relativism. The debate is an inherently false debate, whose polar
concepts are both and equally detrimental to an emancipatory con-
ception of human rights. All cultures are relative, but cultural relativ-
ism, as a philosophical posture, is wrong. All cultures aspire to ultimate
concerns and values, but cultural universalism, as a philosophical pos-
ture, is wrong. Against universalism, we must propose cross-cultural
dialogues on isomorphic concerns. Against relativism, we must devel-
op cross-cultural procedural criteria to distinguish progressive politics
from regressive politics, empowerment from disempowerment, eman-
cipation from regulation. To the extent that the debate sparked by hu-
man rights might evolve into a competitive dialogue among different
cultures on principles of human dignity, it is imperative that such com-
petition induces the transnational coalitions to race to the top rather
than to the bottom (what are the absolute minimum standards? The
most basic human rights? The lowest common denominators?). The
often voiced cautionary comment against overloading human rights
politics with new, more advanced rights or with different and broader
conceptions of human rights8, is a latter day manifestation of the re-
duction of the emancipatory claims of Western modernity to the low
degree of emancipation made possible or tolerated by world capital-

8 DONELLY, J.: Universal Human Rights in Theory and Practice, Cornell University Press,
Ithaca, 1989, pp. 109-124.
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ism. Low intensity human rights as the other side of low intensity de-
mocracy.

The second premise is that all cultures have conceptions of human
dignity but not all of them conceive of it as human rights. It is therefore
important to look for isomorphic concerns among different cultures.
Different names, concepts, and Weltanschauungen may convey similar
or mutually intelligible concerns or aspirations.

The third premise is that all cultures are incomplete and problematic
in their conceptions of human dignity. The incompleteness derives from
the very fact that there is a plurality of cultures. If each culture were as
complete as it claims to be, there would be just one single culture. The
idea of completeness is at the source of an excess of meaning that
seems to plague all cultures. Incompleteness is thus best visible from
the outside, from the perspective of another culture. To raise the con-
sciousness of cultural incompleteness to its possible maximum is one of
the most crucial tasks in the construction of a multicultural conception
of human rights.

The fourth premise is that all cultures have different versions of hu-
man dignity, some broader than others, some with a wider circle of
reciprocity than others, some more open to other cultures than others.
For instance, Western modernity has unfolded into two highly diver-
gent conceptions and practices of human rights — the liberal and the
social-democratic or Marxist — one prioritizing civil and political rights,
the other prioritizing social and economic rights®.

Finally, the fifth premise is that all cultures tend to distribute people
and social groups among two competing principles of hierarchical be-
longingness. One operates through hierarchies among homogeneous
units. The other operates through separation among unique identities
and differences. The two principles do not necessarily overlap and for
that reason not all equalities are identical and not all differences are
unequal.

These are the premises of a cross-cultural dialogue on human dig-
nity which may eventually lead to a mestiza conception of human
rights, a conception that instead of resorting to false universalisms, or-
ganizes itself as a constellation of local and mutually intelligible local
meanings, networks of empowering normative references.

9 See, for instance, PoLus, A. and ScHwas, P. (Eds.): Human Rights. Cultural and Ideo-
logical Perspectives, Praeger, New York, 1979; AN-NA'IM, A.A.: Human Rights in Cross-
Cultural Perspectives. A Quest for Consensus, University of Pennsylvania Press, Philadel-
phia, 1992.
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4. Towards a diatopical hermeneutics

In the case of a cross-cultural dialogue the exchange is not only be-
tween different knowledges but also between different cultures, that is
to say, between different and, in a strong sense, incommensurable uni-
verses of meaning. These universes of meaning consist of constellations
of strong topoi. These are the overarching rhetorical commonplaces of
a given culture. They function as premises of argumentation, thus mak-
ing possible the production and exchange of arguments. Strong topoi
become highly vulnerable and problematic whenever “used” in a dif-
ferent culture'. The best that can happen to them is to be moved
“down” from premises of argumentation into arguments. To under-
stand a given culture from another culture’s topoi may thus prove to be
very difficult, if not at all impossible. | shall therefore propose a diatopi-
cal hermeneutics. In the area of human rights and dignity, the mobiliza-
tion of social support for the emancipatory claims they potentially con-
tain is only achievable if such claims have been appropriated in the
local cultural context. Appropriation, in this sense, cannot be obtained
through cultural cannibalization. It requires cross-cultural dialogue and
diatopical hermeneutics.

Diatopical hermeneutics is based on the idea that the topoi of an
individual culture, no matter how strong they may be, are as incom-
plete as the culture itself. Such incompleteness is not visible from inside
the culture itself, since aspiration to the totality induces taking pars pro
toto. The objective of diatopical hermeneutics is, therefore, not to
achieve completeness—that being an unachievable goal—but, on the
contrary, to raise the consciousness of reciprocal incompleteness to its
possible maximum by engaging in the dialogue, as it were, with one
foot in one culture and the other in another. Herein lies its dia-topical
character™.

A diatopical hermeneutics can be conducted between the topos of
human rights in Western culture and the topos of dharma in Hindu cul-
ture, and the topos of umma in Islamic culture. It may be argued that
to compare or contrast a secular conception of human dignity (the
Western one) with religious ones (the Islamic and the Hindu) is incor-

0 In inter-cultural exchanges one very often experiences the need to explain and
justify ideas and courses of action which in one’s culture are so self-evident and com-
monsensical that to provide an explanation or justification for them would be strange,
awkward, if not utterly foolish.

11 See also PANIKKAR, R.: op. cit.,, p. 28. Etymologically, diatopical evokes place (Gr.
topos), two (Gr. di-), and through or cross (Gr. dia-).
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rect or illegitimate’™. Against this argument, | have two responses. First,
the secular/religious distinction is a distinctly Western one and thus
what it distinguishes when applied to the Western culture is not equiv-
alent to what it distinguishes when applied to a non-Western culture.
For instance, what counts as secular in a society in which one or several
non-Western cultures predominate is often considered, when viewed
from inside these cultures, as a variety of the religious. The second re-
sponse is that in the West secularization has never been fully accom-
plished. What counts as secular is the product of a consensus, at best
democratically obtained, over a compromise with some religious claim.
For this reason, the conceptions of secularism vary widely among the
European countries. In any case, the Judeo-Christian roots of human
rights — starting with the early modern natural law schools — are all
too visible'. Under such conditions, | argue, the secular/religious dis-
tinction must be itself subjected to the diatopical hermeneutics.
According to Panikkar, dharma "is that which maintains, gives co-
hesion and thus strength to any given thing, to reality, and ultimately
to the three worlds (triloka). Justice keeps human relations together;
morality keeps oneself in harmony; law is the binding principle for hu-
man relations; religion is what maintains the universe in existence; des-
tiny is that which links us with the future; truth is the internal cohesion
of a thing ... Now a world in which the notion of Dharma is central and
nearly all-pervasive is not concerned with finding the ‘right” of one in-
dividual against another or of the individual vis-a-vis society but rather

12 1t has often been stated that Hinduism is not a well-defined, clearly identifiable
religion in the sense of Christianity or Islam «but rather a loosely coordinated and some-
what amorphous conglomeration of ‘sets’ or similar formations», in HABFAss, W.: Tradi-
tion and Reflection. Explorations in Indian Thought, State University of New York Press,
New York, 1991, p. 51.

13 Ashis Nandy has been one of the most influential and consistent critics of West-
ern secularism applied to the Indian context; he has shown how the recent revival of re-
ligious ideology in India (Hindutva and the Bharatiya Janata Party) is part and parcel of a
secularized politics, in Nanpy, A.: “The Politics of Secularism and the Recovery of Reli-
gious Tolerance”, Alternatives, Vol. Xlll, 1988, pp. 177-194; Nanpy, A.: “The Twilight of
Certitudes: Secularism, Hindu Nationalism and Other Masks of Deculturation”, Postcolo-
nial Studies, Vol. 1, no. 3, 1998, pp. 283-298. Bhargava provides a detailed and insight-
ful analysis of the concept of secularism. He highlights the complex issues raised by the
concept in the Indian context and offers a new and innovative perspective on secularism
in Western societies, in BHARGAVA, R.: “Religious and Secular Identities”, in PARekH, B.
and BaksHi, U. (Eds.): Crisis and Change in Contemporary India, Sage, New Delhi, 1995,
pp. 317-349; BHARGAVA, R. (Ed.): Secularism and its Critics, Oxford University Press, New
Delhi, 1998. For a discussion of secularism and the rights of religious minorities, see also
CHANDHOKE, N.: Beyond Secularism. The Rights of Religious Minorities, Oxford University
Press, New Delhi, 1999.
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with assaying the dharmic (right, true, consistent) or adharmic charac-
ter of a thing or an action within the entire the anthropocosmic com-
plex of reality” 4. Seen from the topos of dharma, human rights are in-
complete in that they fail to establish the link between the part (the
individual) and the whole (reality), or even more strongly in that they
focus on what is merely derivative, on rights, rather than on the pri-
mordial imperative, the duty of individuals to find their place in the or-
der of the entire society, and of the entire cosmos. Seen from dharma
and, indeed from umma also, the Western conception of human rights
is plagued by a very simplistic and mechanistic symmetry between
rights and duties. It grants rights only to those from whom it can de-
mand duties. This explains why according to Western human rights na-
ture has no rights: because it cannot be imposed any duties. For the
same reason, it is impossible to grant rights to future generations: they
have no rights because they have no duties.

On the other hand, seen from the topos of human rights, dhar-
ma is also incomplete due to its strong undialectical bias in favor of
the harmony of the social and religious status quo, thereby occulting
injustices and totally neglecting the value of conflict as a way toward
a richer harmony. Moreover, dharma is unconcerned with the princi-
ples of democratic order, with individual freedom and autonomy, and
it neglects the fact that, without primordial rights, the individual is
too fragile an entity to avoid being run over by whatever transcends
him or her. Moreover, dharma tends to forget that human suffering
has an irreducible individual dimension: societies don’t suffer, indi-
viduals do.

At another conceptual level, the same diatopical hermeneutics
can be attempted between the topos of human rights and the topos
of umma in Islamic culture. The passages in the Qur’an in which the
word umma occurs are so varied that its meaning cannot be rigidly
defined. This much, however, seems to be certain: it always refers to
ethnical, linguistic or religious bodies of people who are the objects
of the divine plan of salvation. As the prophetic activity of Muham-

14 PANIKKAR, R.: op. cit., p. 39. See also HALBFAss, W.: op. cit.; INADA, K.: “A Budhist
Response to the Nature of Human Rights”, in WeLcH, C. and LeAry, V. (Eds.): Asian
Perspectives on Human Rights, \Wetsview Press, Boulder, 1990, pp. 91-101; MTrA, K.:
“Human Rights in Hinduism”, Journal of Ecumenical Studies, Vol. 19, no. 3, 1982,
pp. 77-84; THAPAR, R.: “The Hindu and Buddhist Traditions”, International Social Science
Journal, Vol. 18, no. 1, 1996, pp. 31-40. According to Knipe, dharma is “the spiritual
duty in accord with cosmic law and order; perhaps the closest Sanskrit word for ‘reli-
gion'”, in Knipe, D.M.: Hinduism. Experiments in the Sacred, Harper, San Francisco,
1991, p. 156.
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mad progressed, the religious foundations of umma became increas-
ingly apparent and consequently the umma of the Arabs was trans-
formed into the umma of the Muslims. Seen from the topos of
umma, the incompleteness of the individual human rights lies in the
fact that on its basis alone it is impossible to ground the collective
linkages and solidarities without which no society can survive, and
much less flourish. Herein lies the difficulty in the Western conception
of human rights to accept collective rights of social groups or peo-
ples, be they ethnic minorities, women, or indigenous peoples. This is
in fact a specific instance of a much broader difficulty: the difficulty
of defining the community as an arena of concrete solidarity, and as a
horizontal political obligation. Central to Rousseau, this idea of com-
munity was flushed away in the liberal dichotomy that set asunder
the State and civil society.

Conversely, from the topos of the individual human rights, umma
overemphasizes duties to the detriment of rights and, for that reason,
is bound to condone otherwise abhorrent inequalities, such as the ine-
quality between men and women and between Muslims and non-Mus-
lims. As unveiled by the diatopical hermeneutics, the fundamental
weakness of Western culture consists in dichotomizing too strictly be-
tween the individual and society, thus becoming vulnerable to posses-
sive individualism, narcissism, alienation, and anomie. On the other
hand, the fundamental weakness of Hindu and Islamic culture consists
in that they both fail to recognize that human suffering has an irreduci-
ble individual dimension, which can only be adequately addressed in a
society not hierarchically organized.

The recognition of reciprocal incompletenesses and weaknesses
is a condition-sine-qua-non of a cross-cultural dialogue. Diatopical
hermeneutics builds both on local identification of incompleteness
and weakness and on its translocal intelligibility. In the area of hu-
man rights and dignity, the mobilization of social support for the
emancipatory claims they potentially contain is only achievable if
such claims have been appropriated in the local cultural context. Ap-
propriation, in this sense, cannot be obtained through cultural canni-
balization. It requires cross-cultural dialogue and diatopical herme-
neutics. A good example of diatopical hermeneutics between Islamic
and Western culture in the field of human rights is given by Abdulla-
hi Ahmed An-na’im'.

15 AN-NA'IM, A.: Toward Islamic Reformation, Syracuse University Press, Syracuse, 1990;
AN-NA'IM, A.: Human Rights in Cross-Cultural Perspectives..., op. cit.
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There is a long-standing debate on the relationships between Islam-
ism and human rights and the possibility of an Islamic conception of hu-
man rights'®. This debate covers a wide range of positions, and its impact
reaches far beyond the Islamic world. Running the risk of excessive simpli-
cation, two extreme positions can be identified in this debate. One, abso-
lutist or fundamentalist, is held by those for whom the religious legal sys-
tem of Islam, the Shari‘a, must be fully applied as the law of the Islamic
state. According to this position, there are irreconcilable inconsistencies
between the Shari‘a and the Western conception of human rights, and
the Shari‘a must prevail. For instance, regarding the status of non-Mus-
lims, the Shari'a dictates the creation of a state for Muslims as the sole
citizens, non-Muslims having no political rights; peace between Muslims
and non-Muslims is always problematic and confrontations may be una-
voidable. Concerning women, there is no question of equality; the Shari‘a
commands the segregation of women and, according to some more strict
interpretations, even excludes them from public life altogether.

At the other extreme, there are the secularists or the modernists,
who believe that Muslims should organize themselves in secular states.
Islam is a religious and spiritual movement, not a political one and, as
such, modern Muslim societies are free to organize their government in
whatever manner they deem fit and appropriate to the circumstances.
The acceptance of international human rights is a matter of political
decision unencumbered by religious considerations. Just one example,
among many: a Tunisian law of 1956 prohibited polygamy altogether
on the grounds that it was no longer acceptable and that the Qur’anic
requirement of justice among co-wives was impossible for any man,
except the Prophet, to achieve in practice.

An-na’'im criticizes both extreme positions. The via per mezzo he
proposes aims at establishing a cross-cultural foundation for human

6 Besides AN-NA"IM, A.: Toward Islamic..., op. cit., see DwveR, K.: Arab Voices. The
Human Rights Debate in the Middle East, University of California Press, Berkeley, 1991;
Maver, A.E.: Islam and Human Rights. Tradition and Politics, Westview Press, Boulder,
1991; Lemes, J.: “Modernist Jurisprudence as a Vehicle for Gender Role Reform in the Is-
lamic World”, Columbia Human Rights Law Review, Vol. 22, 1991, pp. 251-330; ArKHA-
M, M. (Ed.): Faith and Freedom. Women’s Human Rights in the Muslim World, Syracuse
University Press, Syracuse, 1995; Hassan, R.: “On Human Rights and the Qur'anic Per-
spective”, Journal of Ecumenic Studies, Vol. 19, no. 3, 1982, pp. 51-65; AL FAruqQu, |.:
“Islam and Human Rights”, The Islamic Quarterly, Vol. 27, no. 1, 1983, pp. 12-30. On
the broader issue of the relationship between modernity and Islamic revival, see, for in-
stance, SHARABI, H.: “Modernity and Islamic Revival: The Critical Tasks of Arab Intellectu-
als”, Contention, Vol. 2, no. 1, pp. 127-147; SHARATI, A.. What is to be done: The En-
lightened Thinkers and an Islamic Renaissance, The Institute for Research and Islamic
Studies, Houston, 1986.
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rights, identifying the areas of conflict between the Shari‘a and “the
standards of human rights” and seeking a reconciliation and positive
relationship between the two systems. For example, the problem with
historical Sahri'a is that it excludes women and non-Muslim from the
application of this principle. Thus, a reform or reconstruction of the
Shari'a is needed. The method proposed for such “Islamic Reforma-
tion” is based on an evolutionary approach to Islamic sources that
looks into the specific historical context within which the Shari'a was
created out of the original sources of Islam by the founding jurists of
the eighth and ninth centuries. In the light of such a context, a restrict-
ed construction of the other was probably justified. But this is no long-
er so. On the contrary, in the present different context there is within
Islam full justification for a more enlightened view.

Following the teachings of Ustadh Mahmoud, An-na’im shows that
a close examination of the content of the Qur‘an and Sunna reveals
two levels or stages of the message of Islam, one of the earlier Mecca
period and the other of the subsequent Medina stage. The earlier mes-
sage of Mecca is the eternal and fundamental message of Islam and it
emphasizes the inherent dignity of all human beings, regardless of gen-
der, religious belief or race. Under the historical conditions of the sev-
enth century (the Medina stage) this message was considered too ad-
vanced, was suspended, and its implementation postponed until
appropriate circumstances would emerge in the future. The time and
context, says An-na‘im, are now ripe for it.

It is not for me to evaluate the specific validity of this proposal
within Islamic culture. This is precisely what distinguishes diatopical
hermeneutics from Orientalism. What | want to emphasize in An-
na’'im’s approach is the attempt to transform the Western conception
of human rights into a cross-cultural one that vindicates Islamic legiti-
macy rather than relinquishing it. In the abstract and from the outside,
it is difficult to judge whether a religious or a secularist approach is
more likely to succeed in an Islam-based cross-cultural dialogue on hu-
man rights. However, bearing in mind that Western human rights are
the expression of a profound, albeit incomplete process of seculariza-
tion which is not comparable to anything in Islamic culture, one would
be inclined to suggest that, in the Muslim context, the mobilizing ener-
gy needed for a cosmopolitan project of human rights will be more
easily generated within a enlightened religious framework. If so, An-
na‘'im’s approach is very promising.

In India, a similar via permezzo is being pursued by some human
rights groups and, particularly, by untouchable social reformers. It con-
sists in grounding the struggle of the untouchables for justice and
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equality in the Hindu notions of karma and dharma, revising and re-
interpreting them or even subverting them selectively in such a way as
to turn them into sources of legitimacy and strength for contestations
and protests. An illustration of such revisions is the increasing emphasis
given to “common dharma" (sadharana dharma) in contrast with the
"specialized dharma" (visesa dharma) of caste rules, rituals and duties.
According to Khare, the common dharma,

based on the spiritual sameness of all creatures, traditionally pro-
motes a shared sense of mutual care, avoidance of violence and inju-
ry, and a pursuit of fairness. It traditionally promotes activities for
public welfare and attracts progressive reformers. Human rights
advocates might locate here a convergent indigenous Indian impulse.
The common dharma ethic also eminently suits untouchable social
reformers’”.

The “Indian impulse” of the “common dharma” provides human
rights with cultural embededness and local legitimacy whereby they
cease to be a globalized localism. The revision of the Hindu tradition to
create an opening for human rights claims is thus another good exam-
ple of diatopical hermeneutics. The outcome is a culturally hybrid claim
for human dignity, a mestiza conception of human rights.

Diatopical hermeneutics is not a task for a single person writing
within a single culture. For example, An-na’im’s approach, though a
true examplar of diatopical hermeneutics, is conducted with uneven
consistency. In my view, An-na’im accepts the idea of universal human
rights too readily and acritically. Even though he subscribes to an evolu-
tionary approach and is quite attentive to the historical context of Is-
lamic tradition, he becomes surprisingly ahistorical and naively univer-
salist as far as the Universal Declaration goes. Diatopical hermeneutics
requires not only a different kind of knowledge, but also a different
process of knowledge creation. It requires the production of a collective
and participatory knowledge based on equal cognitive and emotional
exchanges, a knowledge-as-emancipation rather than a knowledge-as-
regulation’s,

7 KHARE, R.S.: “Elusive Social Justice, Distant Human Rights: Untouchable Women'’s
Struggles and Dilemmas in Changing India”, in AnDERSON, M. and GuHa, S. (Eds.):
Changing Concepts of Rights and Justice in South Asia, Oxford University Press, New
Delhi, 1998, pp. 198-219.

18 See SANTOS, B.: op. cit.,, 1995, p. 25 for the distinction between these two forms
of knowledge, one that progresses from chaos to order (knowledge-as-regulation), and
another that progresses from colonialism to solidarity (knowledge-as-emancipation).
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The diatopical hermeneutics conducted by An-na’im, from the per-
spective of Islamic culture, and the human rights struggles organized
by Islamic feminist grassroots movements following the ideas of “Is-
lamic Reformation” proposed by him, must be matched by a diatopical
hermeneutics conducted from the perspective of other cultures and
namely from the perspective of Western culture. This is probably the
only way to embed in the Western culture the idea of collective rights,
rights of nature and future generations, and of duties and responsibili-
ties vis-a-vis collective entities, be they the community, the world, or
even the cosmos.

5. Difficulties of a progressive multiculturalism

The diatopical hermeneutics offers a wide field of possibilities for
debates going on, in the different cultural regions of the world sys-
tem, on the general issues of universalism, relativism, cultural frames
of social transformation, traditionalism, and cultural revival'®. Howev-
er, an idealistic conception of cross-cultural dialogue will easily forget
that such a dialogue is only made possible by the temporary simulta-
neity of two or more different contemporaneities. The partners in the
dialogue are only superficially contemporaneous; indeed each of them

19 For the African debate, see OLabipo, O.: “Towards a Philosophical Study of African
Culture: A Critique of Traditionalism”, Quest, Vol. 3, no. 2, 1989, pp. 31-50; Oru-
ka, H.O.: “Cultural Fundamentals in Philosophy”, Quest, Vol. 4, no. 2, 1990, pp. 21-37,
Wirepu, K.: “Are There Cultural Universals?”, Quest, Vol. 4, no. 2, 1990, pp. 5-19;
WawmBa Dia WamBA, E.: “Some Remarks on Culture, Development and Revolution in Afri-
ca”, Journal of Historical Sociology, Vol. 4, 1991, pp. 219-235; WamBA Dia WamBA, E.:
“Beyond Elite Politics of Democracy in Africa”, Quest, Vol. 5, no. 1, 1991, pp. 28-42;
Proceg, H.: “Beyond Universalism and Relativism”, Quest, Vol. 6, no. 1, 1992, pp. 45-55;
Ramose, M.B.: “African Democratic Traditions: Oneness, Consensus and Openness”,
Quest, Vol. 6, no. 1, 1992, pp. 63-83. A sample of the rich debate in India can be found
in Nanpy, A.: “Cultural Frames for Social Transformation: A Credo”, Alternatives, Vol.
12, 1987, pp. 113-123; Nanpy, A.: Traditions, Tyranny and Utopias. Essays in the Politics
of Awareness, Oxford University Press, Oxford, 1987; Nanpy, A.: “The Politics of Secular-
ism and the Recovery of Religious Tolerance”, Alternatives, Vol. 13, 1988, pp. 177-194;
CHATTERIEE, P: “Gandhi and the Critique of Civil Society”, in GuHa, R. (Ed.): Subaltern
Studies Ill: Writings on South Asian History and Society, Oxford University Press, New
Delhi, 1984, pp. 153-195; PANTHAM, T.: “On Modernity, Rationality and Morality: Haber-
mas and Gandhi”, The Indian Journal of Social Science, Vol. 1, no. 2, 1988, pp. 187-208;
BHARGAVA, R. (Ed.): op. cit., 1998; BHARGAVA, R.; BAGCHI, A. and SupARsHAN, R. (Eds.): Mul-
ticulturalism, Liberalism and Democracy, Oxford University Press, New Delhi, 1999. A
bird’s-eye view of cultural differences can be found in GALTUNG, J.: “Western Civilization:
Anatomy and Pathology”, Alternatives, Vol. 7, 1981, pp. 145-169.

© University of Deusto - ISBN 978-84-9830-813-6



116 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

feels himself or herself only contemporaneous with the historical tra-
dition of his or her respective culture. This is most likely the case
when the different cultures involved in the dialogue share a past of
interlocked unequal exchanges. What are the possibilities for a cross-
cultural dialogue when one of the cultures in presence has been itself
molded by massive and long lasting violations of human rights perpe-
trated in the name of the other culture? When cultures share such a
past, the present they share at the moment of starting the dialogue is
at best a quid pro quo and at worst a fraud. The cultural dilemma is
the following: since in the past the dominant culture rendered unpro-
nounceable some of the aspirations of the subordinate culture to hu-
man dignity, is it now possible to pronounce them in the cross-cultur-
al dialogue without thereby further justifying and even reinforcing
their unpronounceability?

Cultural imperialism and epistemicide are part of the historical tra-
jectory of Western modernity. After centuries of unequal cultural ex-
changes, is equal treatment of cultures fair? Is it necessary to render
some aspirations of Western culture unpronounceable in order to make
room for the pronounceability of other aspirations of other cultures?
Paradoxically — and contrary to hegemonic discourse — it is precisely
in the field of human rights that Western culture must learn from the
South?0, if the false universality that is attributed to human rights in the
imperial context is to be converted into the new universality of cosmo-
politanism in a cross-cultural dialogue. The emancipatory character of
the diatopical hermeneutics is not guaranteed a priori and indeed mul-
ticulturalism may be the new mark of a reactionary politics. Suffice it to
mention the multiculturalism of the Prime Minister of Malaysia or Chi-
nese gerontocracy, when they speak of the “Asian conception of hu-
man rights”.

One of the most problematic presuppositions of diatopical herme-
neutics is the conception of cultures as incomplete entities. It may be
argued that, on the contrary, only complete cultures can enter the in-
ter-cultural dialogue without risking being run over by and ultimately
dissolved into other, more powerful cultures. A variation of this argu-
ment states that only a powerful and historically victorious culture,
such as the Western culture, can grant itself the privilege of proclaim-
ing its own incompleteness without risking dissolution. Indeed, cultural
incompleteness may be, in this case, the ultimate tool of cultural he-

20 Elsewhere, | deal in detail with the idea of «learning from the South», in SAN-
105, B.: Toward a New Common Sense..., op. cit., pp. 475-519.
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gemony. None of the non-Western cultures are allowed today such a
privilege.

This line of argumentation is particularly convincing when applied
to those non-Western cultures that endured in the past the most de-
structive “encounters” with the Western culture. So destructive indeed
were they that they led in many cases to utter cultural extinction. This
is the case of indigenous peoples cultures in the Americas, Australia,
New Zealand, India, etc. These cultures have been so aggressively in-
completed by Western culture that the demand for incompleteness, as
a precondition for a diatopical hermeneutics is, at least, a ludicrous ex-
ercise?.

The problem with this line of argumentation is that it leads, logical-
ly, to two alternative outcomes, both of them quite disturbing: cultural
closure or conquest as the sole realistic alternative to inter-cultural dia-
logues. In a time of intensified transnational social and cultural practic-
es, cultural closure is, at best, a pious aspiration that occults and implic-
itly condones chaotic and uncontrollable processes of destructuring,
contamination, and hybridization. Such processes reside in unequal
power relations and in unequal cultural exchanges, so much so that
cultural closure becomes the other side of cultural conquest. The ques-
tion is then whether cultural conquest can be replaced by inter-cultural
dialogues based on mutually agreed conditions and if so on what con-
ditions.

The dilemma of cultural completeness, as | would call it, may be
formulated as follows: if a given culture considers itself complete, it
sees no interest in entertaining inter-cultural dialogues; if, on the con-
trary, it enters such a dialogue out of a sense of its own incomplete-
ness, it makes itself vulnerable and, ultimately, offers itself to cultural
conquest. There is no easy way out of this dilemma. Bearing in mind
that cultural closure is self-defeating, | don’t see any other way out
but raising the standards for inter-cultural dialogue to a threshold
high enough to minimize the possibility of cultural conquest, but not

21 In this paper | concentrate on the diatopical hermeneutics between the Western
culture and the «great Oriental cultures» (Hinduism and Islamism). | am aware that a di-
atopical hermeneutics involving the indigenous peoples’ cultures raises other analytical
issues and demands specific preconditions. Focusing on the indigenous peoples of Latin
America, | deal with this topic in SAnTOs, B.: “Pluralismo Juridico y Jurisdiccién Especial
Indigena”, in VARIos AuTores: Del Olvido Surgimos para traer Nuevas Esperanzas. La Ju-
risdiccion Especial Indigena, Ministerio de Justicia y Derecho-Consejo Regional Indigena
del Cauca-Ministerio del Interior, Bogotd, 1997, pp. 201-211; SANTOS, B. y GARCIA VILLE-
GAs, M.: El Caleidoscopio de Justicias en Colombia, Uniandes y Siglo del Hombre, Bogo-
ta, 2000.
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so high as to preclude the possibility of dialogues altogether (in which
case it would revert into cultural closure and, hence, into cultural
conquest).

6. Conditions for a progressive multiculturalism

The conditions for a progressive multiculturalism vary widely across
time and space and mainly according to the specific cultures involved
and the power relations among them. However, | venture to say that
the following contextual procedural orientations and transcultural im-
peratives must be accepted by all social groups interested in inter-cul-
tural dialogues.

6.1. From completeness to incompleteness

As | said above, cultural completeness is the starting point, not the
arriving point. Indeed, cultural completeness is the condition prevailing
before the inter-cultural dialogue starts. The true starting point of this
dialogue is a moment of discontent with one’s culture, a diffuse sense
that one’s culture does not provide satisfying answers to some of one’s
gueries, perplexities or expectations. This diffuse sensibility is linked to
a vague knowledge of and an inarticulate curiosity about other possible
cultures and their answers. The moment of discontent involves a pre-
understanding of the existence and possible relevance of other cultures
and translates itself in an unreflective consciousness of cultural incom-
pleteness. The individual or collective impulse for inter-cultural dialogue
and thus for diatopical hermeneutics starts from here.

Far from turning cultural incompleteness into cultural complete-
ness, diatopical hermeneutics deepens, as it progresses, the cultural in-
completeness, and transforms the vague and largely unreflective con-
sciousness of it into a self-reflective consciousness. The objective of
diatopical hermeneutics is thus to create self-reflective consciousness of
cultural incompleteness. In this case, self-reflectivity means the recogni-
tion of the cultural incompleteness of one’s culture as seen in the mir-
ror of the cultural incompleteness of the other culture in the dialogue.

6.2. From narrow to wide versions of cultures

As | mentioned above, far from being monolithic entities, cultures
comprise rich internal variety. The consciousness of such variety increas-
es as the diatopical hermeneutics progresses. Of the different versions
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of a given culture, that one must be chosen which represents the wid-
est circle of reciprocity within that culture, the version that goes far-
thest in the recognition of the other. As we have seen, of two different
interpretations of the Qur'an, An-na‘im chooses the one with the wider
circle of reciprocity, the one that involves Muslims and non-Muslims,
men and women alike. In the same way and for the same reason, the
untouchable social reformers emphasize “common dharma” to the
detriment of “specialized dharma”. | think the same must be done
within Western culture as well. Of the two versions of human rights ex-
isting in our culture — the liberal and the social-democratic or marxist
— the social-democratic or Marxist one must be adopted for it extends
to the economic and social realms the equality that the liberal version
only considers legitimate in the political realm.

6.3. From unilateral to shared times

The time for inter-cultural dialogue cannot be established unilater-
ally. Each culture and therefore the community or communities that
sustain it must decide if and when they are ready for inter-cultural dia-
logue. Because of the fallacy of completeness, when one given culture
starts feeling the need for inter-cultural dialogue it tends to believe that
the other cultures feel an equal need and are equally eager to engage
in dialogue. This is probably most characteristically the case of Western
culture, which for centuries felt no need for mutually accepted inter-
cultural dialogues. Now, as the unreflective consciousness of incom-
pleteness sets in in the West, Western culture tends to believe that all
the other cultures should or indeed must recognize their own incom-
pleteness and be ready and eager to enter inter-cultural dialogues with
the West.

If the time to enter an inter-cultural dialogue must be agreed upon
by the cultures and social groups involved, the time to end it provision-
ally or permanently must be left to the unilateral decision of each cul-
ture and social group involved. There should be nothing irreversible
about the diatopical hermeneutics. A given culture may need a pause
before entering a new stage of the dialogue; or feel that the dialogue
has brought it more damage than advantage and, accordingly, that it
should be ended indefinitely. The reversibility of the dialogue is indeed
crucial to defend the latter from perverting itself into unassumed recip-
rocal cultural closure or unilateral cultural conquest. The possibility of
reversion is what makes the inter-cultural dialogue into an open and
explicit political process. The political meaning of a unilateral decision
to terminate the inter-cultural dialogue is different when the decision is
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taken by a dominant culture or by a dominated culture. While in the
latter case it may be an act of self-defense, in the former case it will be
most probably an act of aggressive chauvinism. It is up to the politically
progressive forces inside a given culture and across cultures — what |
called above cosmopolitanism — to defend the emancipatory politics
of diatopical hermeneutics from reactionary deviations.

6.4. From unilaterally imposed to mutually chosen partners and issues

No culture will possibly enter a dialogue with any other possible
culture on any possible issue. The inter-cultural dialogue is always se-
lective both in terms of partners and of issues. The requirement that
both partners and issues cannot unilaterally be imposed and must
rather be mutually agreed upon is probably the most demanding
condition of diatopical hermeneutics. The specific historical, cultural
and political process by which the otherness of a given culture be-
comes significant for another culture at a given point in time varies
widely. But, in general, colonialism, liberation struggles, and postco-
lonialism have been the most decisive processes behind the emer-
gence of significant otherness. Concerning issues, the agreement is
inherently problematic not only because issues in a given culture are
not easily translatable into another culture, but also because in every
culture there are always non-negotiable or even unspoken about is-
sues, taboos being a paradigmatic example. As | discussed above, di-
atopical hermeneutics has to focus, rather than on “same” issues,
on isomorphic concerns, on common perplexities and uneasinesses
from which the sense of incompleteness emerges.

6.5. From equality or difference to equality and difference

Probably all cultures tend to distribute people and groups accord-
ing to two competing principles of hierarchical belongingness — une-
qual exchanges among equals, such as exploitation, and unequal rec-
ognition of difference such as racism or sexism — and thus according
to competing conceptions of equality and difference. Under such cir-
cumstances, neither the recognition of equality nor the recognition of
difference will suffice to found an emancipatory multicultural politics.
The following transcultural imperative must thus be accepted by all
partners in the dialogue if diatopical hermeneutics is to succeed: peo-
ple have the right to be equal whenever difference makes them inferi-
or, but they also have the right to be different whenever equality jeop-
ardizes their identity.
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7. Conclusion

As they are now predominantly understood, human rights are a
kind of esperanto, which can hardly become the everyday language of
human dignity across the globe. It is up to the diatopical hermeneutics
sketched above to transform human rights into a cosmopolitan politics
networking mutually intelligible and translatable native languages of
emancipation. This project may sound rather utopian. But, as Sartre
once said, before it is realized an idea has a strange resemblance with
utopia.
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The legitimization of the use of torture
in a post-September 11 scenario

Mariano Aguirre

Summary: 1. Violence and entertainment. 2. Dangerous
tasks. 3. Whitewashing. 4. The Habeas Corpus controversy.
5. All Power to the President. 6. Extraordinary complicity.
7. The legitimization of torture. 8. Dirty work. 9. Critical re-
action. 10. The State against itself? 11. The future.

On October 2007 former US President James Carter said in a CNN
interview that his “country for the first time in my life time has aban-
doned the basic principle of human rights”. He added: “We've said
that the Geneva Convention does not apply to those people in Abu
Ghraib prison and Guantanamo, and we’ve said we can torture prison-
ers and deprive them of an accusation of a crime”. Enumerating the in-
terrogation techniques that different US forces and Departments have
been using since 2001, and in response to President Bush’s denial that
torture was being used, Carter said: “You can make your own defini-
tion of human rights and say we don’t violate them, and you can make
your own definition of torture and say we don’t violate them"?.

James Carter has a crucial point: the problem is not only of torture
as a violation of human rights but the fact that there has been a politi-
cal process of redefining human rights and torture; in a way, 50 years
of advances in human rights protection and legal guarantees are being
dismissed. Perhaps, the real dilemma here is that a powerful country
considered being the incarnation of democracy and liberty is promoting
new definitions of torture because this poses a dilemma for all coun-
tries. Many dictators and authoritarian governments will feel they have
the legitimacy to revisit the concept of human rights and the practice
of torture.

The George W. Bush Administration will end its mandate in 2009,
but the impact of these revisions in the definition of human rights and
the concept and practice of torture will remain with US society and the
rest of the world for a long time. To date there have been predictably

' The Associated Press, Jimmy Carter: US Tortures Prisoners, 11 October 2007.
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negative results. The US judicial system, courageous human rights or-
ganizations and a number of journalists have challenged the Bush
Team’s definition of torture. Thanks to them the human rights system
has not been defeated but we are entering what could be a long peri-
od of tension between lawful and unlawful interpreters, between au-
thoritarian populists and just democrats, and the debate will be tough.
The attacks on human rights during the first decade of the 215t century
have been outrageous and to understand this story more fully we need
to go back to 2001.

Shortly after the US war in Afghanistan began in October 2001,
the then Secretary of Defense, Donald Rumsfeld, considered that the
security forces were constrained by legal limits. Other Government offi-
cials also thought that it was necessary to obtain information rapidly
from people arrested in Afghanistan in order to fight the war and pre-
vent more terrorist attacks such as the one that had happened on Sep-
tember 11%. Rumsfeld ordered a secret plan in the Pentagon that in-
volved the Central Intelligence Agency and the National Security
Agency. The then National Security Advisor Condoleezza Rice and Presi-
dent George W. Bush Jr. were informed.

About 200 officials from different government agencies were in-
volved in this operation which formed part of the so-called “war
against terror” that the United States government launched after Sep-
tember 2001. Special powers were already available after the Anti Pa-
triotic Act was passed as it provided wide-ranging executive powers,
establishing security provisions and enhancing law enforcement meas-
ures against real or alleged terrorists.

Rumsfeld’s idea was that Special Forces could travel to different
countries unimpeded by borders and authorizations. In addition, pris-
oners could be transferred between allied countries and taken to the
American base in Guantanamo (Cuba), or to third countries to be inter-
rogated without legal hindrances. The Secretary of Defense created a
team of officials and advisors on security and legal affairs in the Office
of Legal Counsel (OLC), which operates within the Department of Jus-
tice. These officials included the White House legal advisor (and later
United States Attorney General) Alberto Gonzales, the then OLC Direc-
tor Jay S. Bybee (who is now a federal judge), lawyer John Yoo, and
Lieutenant General William G. Boykin (in a 2004 speech he linked the
Muslim world to Satan).

This legal team played a key role in:

—Providing arguments to legitimise torture by redefining the type
of war the United States was fighting against terrorism.
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—Blurring the border between torture and coercive interrogation.

—Strengthening Executive power at the expense of the Legislative
and Judicial branches.

—Attempting to reformulate US compliance with the Geneva Con-
vention.

—Encouraging active complicity of allied countries within the inter-
national system by requesting their cooperation in the decentral-
ised practice of torture and their acceptance of the new Ameri-
can conceptualisation of torture.

—Legitimising the restriction of public freedoms in the United
States.

The ideas put forward by this group of lawyers were, and continue
to be, spread by President Bush and his administration and by academ-
ics and commentators in the media. The result is very serious for hu-
man rights protection within the international system, particularly be-
cause one of the strongest countries in the world, with a prestigious
track record in promoting and defending human rights, is officially le-
gitimising their violation.

1. Violence and entertainment

From 2001 onwards, human rights organisations and a number of
journalists began to condemn mistreatment in detention centres in
Afghanistan. In December 2002 the NGO Human Rights Watch urged
the Government to investigate and take measures against reports of
torture in Afghanistan published by the Washington Post?. In January
2004 a military police officer assigned to Abu Ghraib informed his su-
periors about the torture incidents in a report and a series of photo-
graphs on a CD. This information reached Rumsfeld and President
Bush. By then several soldiers were sending information and photos
to relatives and friends. In April, the CBS television programme
60 Minutes Il broadcast some of the photos in which men and wom-
en soldiers could be seen humiliating naked detainees, laughing be-
side the dead body of a detainee and threatening others with dogs.
Immediately Seymour Hersh published two articles explaining Rums-

2 "U.S. Decries Abuse but Defends Interrogations”, The Washington Post, 25 De-
cember 2004, and Human Rights Watch: United States: Report of Al-Qaeda Suspects,
2004, www.hrw.org.

© University of Deusto - ISBN 978-84-9830-813-6



126 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

feld’s plan and giving details of the torture in the weekly magazine
The New Yorker3.

The writer Susan Sontag then wrote an essay on the use of photog-
raphy in Abu Ghraib: “America has become a country in which the
fantasies and the practice of violence are seen as good entertainment,
fun”4. Given the overarching doctrine of the endless war on terror Son-
tag suggested that once the photographs were disseminated, there
was a risk of increasing the acceptance of torture in American society
as just another form of entertainment. This increasing tolerance was
also related to the legitimisation of torture by the Government and by
a number of intellectuals.

Sontag’s analysis was correct. An enduring example is 24, a highly
successful television series both in the States and elsewhere, produced
by the conservative TV channel Fox with Kiefer Sutherland in the lead-
ing role (Jack Bauer). This series narrates the adventures of an elite gov-
ernment group acting outside the law to defend America from terror-
ism. To achieve their ends they resort to every conceivable method,
including the torture of suspects and even of members of the elite
group itself and their relatives, in case they have been “brainwashed”.
The methods shown on the series include electric shock, breaking pris-
oners’ bones, and chemical injection. The lawyers of a fictitious organi-
sation called “Amnesty Global” are, in the series, considered enemies
because they fight to free dangerous suspects and terrorists.

A New York Times TV critic stated that 24 will be remembered for
“its portrayal of torture in prime time”. Adam Green wrote that the se-
ries has focussed debate on violent interrogations by making out that
torture is normal and can even be used as a form of relationship be-
tween people. The series, he says, portrays torture as normal and there-
fore justifiable, and “may say a great deal about what sort of society
we are in the process of becoming”®.

3 HersH, S.H.: “The Grey Zone"”, The New Yorker, 24 May and “Torture at Abu
Ghraib”, 10 May 2004.

4 SONTAG, S.: “Regarding the Torture of Others”, The New York Times Magazine, 23
May 2004 , pp. 24-31.

> GreeN, A.: “Normalizing Torture, One Rollicking Hour At a Time"”, The New York
Times, 22 May 2005. See WIENER, J.: “24": Torture on TV, The Nation, 15 January
2007. http://www.thenation.com/blogs/notion?pid=157437. The writer Mario Vargas
Llosa praised the series in his article “Héroe de Nuestro Tiempo”, EL PAIS, 10 Sep-
tember 2006, by arguing that Jack Bauer and his team protect us, although their
methods are dirty: “those terrible law upholders who like Amadis or D'Artagnan are
covered with blood and horror to save us, and enable us to live with an easy con-
science”.
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The essayist Richard Kim considers that 24, along with many other
television series, “rationalises torture as necessary to preserve not just
US National Security but law, authority and agency in general”®. The
producers of 24 have stated that their programme is not political and
that it is fictional entertainment. However, the correlation between the
series and political and intellectual reasoning suggests two options: ei-
ther certain sectors of the media, politicians and academics are all coor-
dinated (unlikely); or series such as 24, and other political and cultural
manifestations, form part of an extended and complex discourse that
tends to imitate arguments and use circular reasoning, generating a cli-
mate that favours the legitimization of torture. As a matter of fact
there are testimonies that 24 were used as a tool for discussions about
the use of torture in Guantanamo’.

Another illustrative example of how the culture of violence, the use
of new technology and violations of human rights has become inter-
twined is the testimony of specialist Sabrina Hartman, who was as-
signed to Abu Ghraib. There she took thousands of digital photos and
send them to her partner in the US. Two of those photographs became
very famous around the world in 2004. The first one shows a man, his
head covered with a black hood, dressed with a sort of poncho, stand-
ing on a chair and with wires on his hands. The second, a smiling
young woman stands very close to a corpse, a dead man in a body
bag. He seems to be frozen. She is giving the thumbs up.

Hartman gave a long testimony to two journalists who wrote a
book and produced a film8, explaining how she chose the Army in or-
der to pay for her studies. She found herself in Abu Ghraib without any
training in how to deal with prisoners and complex situations, without
any knowledge of the Geneva conventions and under the command of
violent military leaders. Hartman's testimony is a descent into the Infer-
no, where there were nights of lawless violence, sexual relationships
between the jailers, and sexual excitement among the officers while
they were torturing and killing Iragis. As a reviewer said, the pornogra-
phy of violence, that is never actually seen in the film or the book,
should not distract us from the fact that a group of respectable law-
yers, politicians and bureaucrats were behind the rules that allowed
other people to commit the crimes®.

6 Kim, R.: “Pop Torture”, The Nation, 26 December 2005, pp. 37-39.

7 BURUMA, |.: “Ghosts”, The New York Review of Books, 26 June 2008, p. 8.

8 Morris, E.: Standard Operating Procedures, Film, GoureviTcH, P. and Morris, E.:
Standard Operating Procedure, London, Penguin, 2008.

9 BURUMA, |.: op. cit., p. 10.
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2. Dangerous tasks

President Bush described what had happened in Abu Ghraib as
“the disgraceful conduct of a few American soldiers, who dishonoured
our country and disregarded our values”. But after 2001 the Govern-
ment had made statements to the effect that:

a) This war is unconventional and the end is not in sight.

b) It is being fought against an almost inhuman enemy with no
values.

¢) Brutal methods would have to be used occasionally.

d) Terrorism poses the dilemma between security and freedom,
and the Government opts for the former.

e) The President needs flexibility and should not be limited by Con-
gress nor the judicial system in fighting the “war on terrorism”.

Vice-President Richard Cheney warned in 2001 that to combat ter-
rorism it was necessary to move in an “unpleasant, dangerous” way,
because “out there, there are dirty matters, and we have to operate in
this field”. President Bush said that the battle against terrorism “is a
different sort”. Rumsfeld likewise referred to an enemy “unburdened
by bureaucracy or requlation, - or any legal, moral or structural con-
straints. The enemy is not easily described. It is not a nation, not a reli-
gion, nor even one particular organisation”. He also said that in this
“complex and multidimensional struggle, the President needs flexibility
to choose which instrument of national power, from within which
agency, may be best suitable for a given situation, challenge, region or
country”1.

The then Sub-Secretary of Defence Paul Wolfowitz (and former
World Bank director and currently researcher at the right wing think-
tank American Enterprise Institute) responded, when asked if the
prisoners in Guantanamo should remain there indefinitely that I
think that's probably a good way to think about it” and legal advisor
John Yoo asked the rhetorical question: “Does it make sense ever to
release them if you think they are going to continue to be dangerous
even though you can’t convict them of a crime?”'. Still in 2006
Vice-President Cheney said ambiguously: “we do not torture and we
live up to our international treaty obligations. But the fact is that you
can have a strong interrogation programme without torture, and we

10 http://www.defenselink.mil/speeches/speech.aspx?speechid=72 emphasis added.
" Quoted in LELYVELD, J.: “Guantanamo”, The New York Review of Books, 7 Novem-
ber 2002, p. 62.
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need to be capable of achieving it”. In the same interview, the Vice-
President confirmed that the technique of waterboarding was used
on the Al Qaeda prisoner Khaled Sheik Mohammed, and that he ap-
proved it'2.

The secret programme promoted by the Pentagon for Afghanistan
began to operate in Iraq in 2003, shortly after Washington and London
declared war on the country. In 2004 it was becoming obvious that the
war was going badly: insurgence was on the increase, ever more diver-
sified, powerful and difficult to penetrate. In particular it was becoming
more effective at killing US soldiers and committing attacks on officials
named by the Provisional Coalition Authority and also on the civilian
population.

Rumsfeld and his team considered that it was necessary to use
more forceful tactics to gain intelligence. They started to use the coer-
cive methods already developed in Guantanamo. Special commandos
and even personnel from private security firms contracted by the Penta-
gon were employed in Abu Ghraib prison just as they were in Bagran
prison in Afghanistan. In order to carry out this operation effectively,
officers were transferred between Delta Camp (Guantanamo) and Abu
Ghraib, and two lines of action were adopted: prisoners were consid-
ered "illegal combatants”, who could not as such benefit from the pro-
tection afforded by the Geneva Convention for prisoners of war;
tougher interrogation methods were to be used, including sexual hu-
miliation.

Between 2002 and 2003, the Defence Secretary approved a
number of techniques to “soften up” prisoners with the aim of obtain-
ing information that would enable immediate action to be taken, in
other words to produce “actionable intelligence” in the felicitous phras-
ing of military orders. The idea was to “take the gloves off” and resort
to more severe interrogation of combatants who were not considered
soldiers but individuals who had no rights. A member of Military Police
Company 377 declared: “we were pretty much told that they were no-
bodies, that they were just enemy combatants” 3.

The techniques approved included: forcing prisoners to stand or re-
main in stress positions for long periods of time, holding prisoners na-
ked for days or weeks, prolonged total isolation for periods over
30 days, the use of dogs to terrify prisoners, manipulating the prison-

12 SevastopuLo, D.: “Cheney Endorses Simulated Drowning”, Financial Times, 27 Oc-
tober 2006.

13 JeHt, D. and Ewuor, A.: “Cuba Base Sent Its Interrogators to Iragi Prison”, The New
York Times, 29 May 2004.
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er's environment by subjecting them to extreme changes in tempera-
ture, noise and light bombardment, blasting them with extremely loud
music, sleep deprivation, holding the head in water until almost water-
boarding, a diet of bread and water. In a report prepared by the Justice
Department Inspector General about techniques used in the interroga-
tions in Guantanamo, Irag and Afghanistan there are descriptions of
Muslim men being stripped naked in front of female guards and sexu-
ally humiliated, a prisoner forced to wear a dog collar, another man
hooded with women’s underwear and some threatened with attack
dogs'.

All these techniques have been criticised by the United States Gov-
ernment when they are used by Egypt, Iran, North Korea, Turkey or
Syria'®. Washington, however, has reinterpreted the definition of “se-
verity” considering that severe should be used when the pain or suffer-
ing is of such a high level that it is difficult for the subject to bear it. In
addition, other practices have been used such as hitting the stomach
with an open hand, being forced to stand in a cold cell and sprayed
with cold water, kept standing for over 40 hours, being chained hand
and foot in a squatting position for a whole day and water privation. In
other cases the prisoner is hooded so that he cannot see or breathe
properly thus causing disorientation so that he does not know when
the next blow is coming. Flexible handcuffs cause injuries to the wrist,
prisoners are beaten by weapons, and forced to take part in humiliat-
ing sexual acts in group or individually in front of guards (men and
women). This type of humiliation included forcing prisoners to mastur-
bate in public, simulate homosexual sex acts and make human pyra-
mids while naked. Prisoners were told to have sexual intercourse with
female soldiers, and were threatened with their wives and sisters being
brought in to take part in sexual acts in front of soldiers?®.

General Geoffrey Miller, who was commander of Guantanamo until
April 2004, stated in an interview that interrogations carried out by
women were more effective. As recorded by Mark Danner, who has
done excellent research into torture cases: “While many of the ele-
ments of abuses (...) especially sense privation and “stressful positions”

4 Editorial: “What FBI Agents Saw During US Interrogations”, International Herald
Tribune, 23 May 2008.

5 Compiled by Maunovski, T.: “Banned State Department Practices”, in RotH, K.,
WORDEN, M., and BERNSTEIN, A.D.: Torture. A Human Rights Perspective, New York, The
New Press, 2005, pp. 142-144.

16 See LAzrReG, M.: Torture and the Twilight of Empire. From Algiers to Baghdad, Prin-
ceton, Princeton University Press, 2008. This book explores “the sexual core of torture”.

© University of Deusto - ISBN 978-84-9830-813-6



THE LEGITIMIZATION OF THE USE OF TORTURE IN A POST-SEPTEMBER 11 SCENARIO 131

resemble methods used by modern intelligence services, including the
Israelis and the British in Northern Ireland, some of the techniques
seem clearly designed to exploit the special sensitivities of Arab culture
to public embarrassment, particularly in sexual matters”'”.

The use of sexual humiliation was specifically considered to be an
interrogation instrument. According to Hersh, the contents of the book
The Arab Mind, by the late academic Rafael Patai, led neoconservatives
and the Pentagon to consider this type of humiliation. The dissemina-
tion of sexually humiliating acts among friends and relatives through
photographs was seen as a means to intensify shame and force prison-
ers to cooperate. On the other hand, on 3 June 2005, a commission
headed by General Jay Hood revealed that US troops in Guantanamo
had kicked copies of the Koran and “urinated on a copy unintentional-
ly”. Newsweek condemned the use of the Koran as a means of humili-
ating prisoners'8.

Danner pointed out that the humiliations of prisoners was carried
out publicly, not only in front of other soldiers and prisoners, but in full
view of the world in general owing to the “shame multiplier” effect of
digital cameras and the photos that soldiers, and later the press, spread
throughout the world. In short, even if the prisoner decided to collabo-
rate, his shame was already globally ensured’®. These practices were
called Enhanced Interrogation Techniques by the Government.

Several official reports and testimonies by soldiers and prisoners
were compiled between 2002 and 2007 on abuses and torture by
American security and intelligence forces in Guantanamo, Abu Ghraib,
Camp Nama and other places?°. There have also been reports of rape
cases and even murder by US soldiers and in some cases British?'. Ac-
cording to military documents, between 2002 and 2005, 112 detainees

7" DANNER, M.: “The Logic of Torture”, The New York Review of Books, 27 May
2004. Reproduced in Abu Ghraib. The Politics of Torture, Berkeley, North Atlantic
Books, 2004. This book contains essays by Danner, John Grey and other authors on this
subject. See STRASSER, S.: The Abu Ghraib Investigations. The Official Report of the Inde-
pendent Panel and Pentagon on the Shocking Prisoner Abuse in Iraq, New York, Public
Affairs, 2004.

18 Newsweek, 6 May 2005.

9 Ibidem, p. 33.

20 See, for example, the Human Rights Watch Report entitled Leadership Failure:
Firsthand Accounts of torture of Iraq Detainees by the US Army’s 82" Airborne Division,
25 September 2005, hrw.org/report/2005/us0905. Partially reproduced as “Torture in
Iraq”, The New York Review of Books, 3 November 2005, pp. 67-72.

21 For example, the case of an Iragi family who were partially murdered and one of
the daughters was repeatedly raped by US soldiers. See the article “Violada Por Turno,
Tiroteada y Quemada en Irak”, EL PAIS, 8 August 2006.
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who were in US custody in Irag and Afghanistan died. A study by Med-
scape General Medicine indicates that a large number died of suffoca-
tion, others due to enemy shelling because they were in dangerous ar-
eas of the prisons, and others died from unclear causes?2.

In March 2006, for example, the New York Times published a re-
port on “the black room” where armed forces personnel “mistreated
prisoner months before and after the photographs of abuse from Abu
Ghraib were made public in April 2004, and it helps to belie the origi-
nal Pentagon assertion that abuse was confined to a small number of
rogue reservists at Abu Ghraib”?3. A logical consequence has been that
the Iragi security forces also systematically use torture?4.

3. Whitewashing

Since 2004, the Pentagon has conducted seven investigations that
have gradually established the systematic use of torture, the transfer of
information and advisors from Guantanamo to Abu Ghraib and be-
tween Irag and Afghanistan, and the illegal transfer of prisoners be-
tween several countries. At the same time all the reports have tried to
clear senior civilian officials and military officers of any responsibility2>.
In fact, no military or government official has been brought to trial for
torture in detention centres run by the US since 2001 and only a small
number of soldiers have been convicted for torturing prisoners.

The International Committee of the Red Cross (ICRC) also prepared
a confidential report in 2004, but it was made known by the New York
Times. This report considered that the techniques used were “tanta-
mount to torture” and the medical staff assigned to Guantanamo “fla-
grantly” violated the ethical norms of their profession by collaborating
with these practices. The Red Cross pointed out to the US Government
that between 2002 and 2004, the forms of torture had become more

22 ALLEN, S. and Xenakis, S.: “Protecting War Detainees”, International Herald Tri-
bune, 22 June 2007.

23 SchmitT, E. and MarsHALL, C.: “In Secret Unit’s “Black Room,” A Grim Portrait of
U.S. Abuse”, The New York Times, 19 March 2006.

24 See, for example, the report by BeaumonT, P: “Revealed: Grim World of New Iraqi
Torture Camps”, The Observer, 3 July 2005 and Cocksurn, P “New Terror That Stalks
Iraq’s Republic of Fear”, The Independent, 22 September 2006.

25 The reports compiled in DANNERD, M.: Torture and Truth: America, Abu Ghraib,
and the War on Terror, New York, New York Review of Books, 2004. Also in GREEN-
BERG, K. and DRATEL, J.L.: The Torture Papers: the Road to Abu Ghraib, Cambridge, Cam-
bridge University Press, 2005.
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sophisticated and “more refined and repressive” and that Guantanamo
could be considered a “system of cruel, degrading and unusual treat-
ment and a form of torture”?.

It is now known that officers and soldiers in charge of prisoners in
Abu Ghraib received instructions to use coercive methods and that they
were permitted to act outside the Geneva Convention. Lieutenant Gen-
eral Ricardo Sanchez, who was top commander in Irag, gave orders to
“manipulate prisoners’ emotions and weaknesses”. To increase the se-
verity of the treatment, personnel from the Military Police Company
372, notorious for their brutality in treating prisoners in the US, were
transferred to the prisons?’. At the same time, members of the Special
Forces had “special access” to prisoners, in some cases without the
knowledge of prison commanders, or with their implicit connivance?s.
Some torture sessions were (and are) supervised by American doctors
and psychiatrists who also offered advice on how to carry out the inter-
rogations?°.

Another irregular situation relating to human rights violations has
been the subcontracting of private security firms, such as the compa-
nies CACI International and Titan Corporation. Amnesty International
has denounced that some of the 25,000 individuals contracted by the
Pentagon to carry out military tasks have been involved in mistreatment
in Abu Ghraib and that on numerous occasions they have fired upon
civilians30,

In their 2005 report, Human Rights Watch summarised the illegal
practices used by the US:

26 Lewis, N.A.: “Red Cross Finds Detainee Abuse in Guantanamo”, The New York
Times, 30 November 2004. See also Delegates of the International Committee of the
Red Cross: Report the International Committee of the Red Cross on the Treatment by
the Coalition Forces of Prisoners of War and Other Protected Persons by the Geneva
Conventions in Iraq During Arrest, Internment and Interrogation, February 2004. http://
www.globalsecurity.org/military/library/report/2004/icrc_report_irag_feb2004.htm.

27 Sub-official Charles Graner Jr, one of the protagonists of the Abu Ghraib photo-
graphs, is an ex-Marine and ex- prison warden. See ABrRAMSKY, S.: “Seeds of Abu Ghraib”,
The Nation, 26 December 2005, pp. 20-24.

28 Summary of several sources of information about how the operation began,
based particularly on HersH, S.H.: “The Grey Zone"”, The New Yorker, 24 May 2004,
pp. 38-44. See also Hersh, S.H.: Obediencia debida. Del 11-S a las torturas de Abu
Ghraib, Madrid, Aguilar, 2004 and BARRY, J., HirsH, M. and Isikoff, M.: “The Roots of Tor-
ture”, Newsweek, 24 May 2004.

29 MARKs, J.H.: “The Silence of the Doctors”, The Nation, 26 December 2005,
pp. 26-32. See also www.aclu.org/safefree/torture/35110res20080430.html.

30 Declarations by Larry Cox, Executive Director of Amnesty International USA, 23
May 2006. http://Awww.amnestyusa.org/annualreport/2006.statement.html.

© University of Deusto - ISBN 978-84-9830-813-6



134 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

—Not applying the Geneva Convention against torture and ill-
treatment of prisoners considered “enemy combatants”.

—Producing legal memoranda that reinterpret the concept of tor-
ture: torturing in Abu Ghraib, Guantanamo and Afghanistan.

—Lack of trials against military and civilian officials for these viola-
tions.

—The creation of self-legitimization commissions.

—Keeping prisoners incommunicado and without charges for over
two years. Sending prisoners to Syria, Egypt and Uzbekistan to
be interrogated without legal controls3!.

4. The Habeas Corpus controversy

The accusations and controversy surrounding the use of torture led
a number of Congress members to prepare a bill in September 2006
with the aim of banning these practices. The Government reacted
harshly and in the end several senators, among them the Republican
and currently Presidential candidate John McCain, reached a compro-
mise formula called the Military Commissions Act (MCA) which ostensi-
bly defends prisoner’s rights but in fact concedes the Government’s po-
sition32.

The MCA deals with a number of issues relating to US domestic
laws and it reinterprets international law and international humanitar-
ian law. While cruel treatment is forbidden, it allows evidence to be
obtained under coercion in order to charge prisoners. The CIA is au-
thorised to retain prisoners in secret prisons around the world and it
prevents prisoners in Guantanamo from being tried by American
courts.

At the same time, the MCA reverses the Supreme Court decision
on the application of Habeas Corpus to prisoners in Guantanamo; it
prohibits the United States from using international laws to interpret
war crimes governed by American law; it exempts special tribunals
from being accused of violating the Geneva Convention and it grants
the President the capacity to “interpret the meaning and application”
of the Geneva Convention.

31 Human Rights Watch: World Report, New York, Human Rights Watch, 2005 www.
hrw.org

32 Military Commissions Act of 2006. S.3930. One Hundred Ninth Congress of the
United States of America. http:/frwebgate.access.gpo.gov/cgibin/getdoccgi?dbname
=109_cong_bills&docid=f:s3930enr.txt.pdf
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David Luban, Professor of Law at Georgetown University, believes
that these aspects of the MCA reveal the influence of the Office of Le-
gal Counsel Memorandums, and the arguments put forward by the
lawyers John Yoo, Jay S. Bybee and Alberto Gonzales Luban fears that
they could affect the “history of liberties in the United States in the
coming decades” 3.

The International Committee of the Red Cross expressed its con-
cern about the Military Commission Act insofar as it creates special
commissions for trying prisoners in Guantanamo and it redefines the
obligations of the United States with regard to the Geneva Convention.
The ICRC President, Jakob Kellenberger, expressed his unease over is-
sues such as “the very broad definition of who is an “unlawful enemy
combatant” and the fact that there is not an explicit prohibition on the
admission of evidence obtained by coercion”. At the same time, he
was concerned about the way that the MCA “has created two tiers of
prohibitions out of those listed in common Article 3" of the Geneva
Conventions.

In fact, the MCA adds new violations that are considered breach-
es of that article (for example, rape and sexual assaults) but they are
defined rather vaguely and only in cases where there is physical con-
tact. As a result, sexual intimidation or humiliations are not includ-
ed34. At the same time, it omits other violations that are contemplat-
ed as war crimes in domestic American Law. Of these, the most
notable absence is the “prohibition of the denial of the right to a fair
trial”. This is a basic protection provided for in international law and
is precisely the issue that is at stake owing to the fact that Washing-
ton maintains prisoners without charges or trial in illegal prisons, es-
pecially Guantanamo. According to Kellenberger, “this distinction
between the different violations disrupts the integrity of common
Article 3”35,

The aim of the Bush Administration was to defend that the lan-
guage of Article 3 was too vague and that then it is an obstacle to
fight terrorists. The strategic idea was that Congress would prohibit the

33 Lusan, D.: “The Defense of Torture”, The New York Review of Books, 15 March
2007, p. 40. See the Editorial: “Under Bush’s Law, Guilty Until Confirmed Guilty”, Inter-
national Herald Tribune, 17 October 2006.

34 The conceptualization of sexual crimes in situations of war and genocide has thus
taken a backward step. See the Editorial: “A Flawed Bill on Rape”, International Herald
Tribune, 26 September 2006.

35 Interview with Jacob Kellenberger, “Developments in US Policy and Legislation To-
wards Detainees: the ICRC Position”, http://www.cicr.org/web/eng/siteeng0.nsf/html/
kellenberger-interview-191006.
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use of the Geneva Conventions. But the ICRC President considers that
this humanitarian organisation should be notified of all people de-
tained in relation to the fight against terrorism. The ICRC has repeated-
ly expressed concern about detainees in undisclosed detention, and it is
concerned about “any type of secret detention as such detention is
contrary to a range of safequards provided for under the relevant inter-
national standards” 3.

Common Article 3 stipulates that each Party to the conflict shall be
bound to apply, as a minimum, the following provisions:

“1) Persons taking no active part in the hostilities, including mem-
bers of armed forces who have laid down their arms and those
placed 'hors de combat’ by sickness, wounds, detention, or any other
cause, shall in all circumstances be treated humanely, without any
adverse distinction founded on race, colour, religion or faith, sex,
birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at
any time and in any place whatsoever with respect to the above-
mentioned persons:

(a) violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and
degrading treatment;

(d) the passing of sentences and the carrying out of executions
without previous judgment pronounced by a regularly constituted
court, affording all the judicial guarantees which are recognized as
indispensable by civilized peoples.

2) The wounded and sick shall be collected and cared for”37.

5. All Power to the President

The legitimization of torture has been linked to the attempt to
strengthen the power of the President, and his cabinet, based on the
idea that the Head of State should make all major decisions in times
of war. Following this logic, the idea is promoted that the President
should have flexibility and that he should not be subject to the con-
trol of Congress in order to declare war, deal with foreign policy and
national and international legislation. Insofar as he is the Commander

36 [bidem.
37 http://www.cicr.org/Web/spa/sitespa0.nsf/html/STDLRM http://www.icrc.org/ihl.
nsf/WebART/375-590006.
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in Chief of the armed forces, he should be granted special functions
in a time of crisis. Given that Bush’s Government has time and again
stated that the war on terrorism would be a long haul, and that the
country is constantly under threat, this Presidentialism would be logi-
cally justified because the US would be living in a permanent state of
emergency.

John Yoo, Professor of Law at the Berkeley School of Law (Boalt
Hall) and ex-member of the Office for Legal Counsel of the Justice De-
partment wrote a series of reports, known as Memorandums, between
September 2001 and August 2002, in which he stated that the Presi-
dent could initiate war and interpret foreign policy without congres-
sional approval, and that he could order the use of torture as long as
this does “not threaten imminent death”. Likewise, if drugs are used to
make a prisoner reveal information, this practice will not be considered
torture insofar as the drugs “do not penetrate to the core of an indi-
vidual's ability to perceive the world around him”38. Yoo worked hand
in hand with David Addington, who was Vice-President Richard
Cheney's counsel on security matters from 2001 to 2005. Addington
played a crucial role in the definition of US policy on the use of torture
and was instrumental to Cheney’s authoritarian vision.

In the memorandums and in two books published since then, Yoo
has defended his stance and that of the Government. He considers that
in view of the unconventional war methods used by Al Qaeda, the bor-
der between “the battle field and the inner front” has been blurred.
Therefore the President should have special powers not accountable to
Congress and he can fight that war and use all accessible methods of
intelligence (including spying on the country's own citizens.) For this
lawyer, the protection and guarantees that can be applied to criminals
do not apply in the case of the war on terrorism. Yoo has provided the
President with arguments to use these unconventional methods and to
keep those suspected of terrorist acts, or those who might commit
them, in prison with no charges, and to transfer prisoners to countries
where they can be interrogated in ways that in the United States would
be legally restricted.

In this way, the lawyer defines an unconventional war and tries to
justify presidentialism on the basis of a tradition within the history of
American Constitutionalism. In fact, since the founding of the State in

38 A discussion of the memorandums and John Yoo's ideas in CoLg, D.: “What Bush
Wants to Hear”, The New York Review of Books, 17 November 2005.

39 CoLg, D.: “The Man Behind the Torture”, The New York Review of Books, 2007,
pp. 38-41.
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the 18" Century there has been debate surrounding the degree of in-
dependence of the Executive power over the Legislative branch to de-
clare and make war. The Bush presidency is not the first to try and gain
leeway to make war, order covert operations and cut back public
freedoms. However, this Government has taken big steps in the direc-
tion of institutionalising presidential power, reducing the power of
Congress structurally and definitively, and reforming legislation*®. The
regressive measures taken by the Bush presidency, the passive attitude
of Congress since 2001, and the triumph of the Democratic party in
the legislative elections in November 2006 was the starting moment of
a strong tension between the members of Congress who want to re-
gain lost power and set limits to the dangerous presidentialism and the
core of power made up by the President, the Justice Department, the
State Attorney and sectors of the armed forces.

In the memorandums prepared by the Department of Justice, tor-
ture was narrowly defined and the orientation of responsibility was
shifted from action to intention. In this way, if an interrogator knows
that severe pain could be produced by his violent act, but causing that
pain is not the objective, this means that the requirement of specific in-
tention is lacking. Torture (or eventually murder) depends on the execu-
tor’s intention. Yoo's advice was adopted by Alberto Gonzales Jr., then
legal advisor for the Department of Defense and now Attorney Gener-
al. After leaving his post, Yoo returned to the academic world and now
advocates the capturing of prisoners and delegating their interrogation
to third countries where torture is employed*!. His theses have been
criticised fundamentally because of the contradiction raised in talking
of “war” against an unclear, non-state enemy, while at the same time
advocating the application of exceptional measures for times of war
but not applying wartime laws.

Secondly, he is criticised because placing the American legal system
in a permanent state of emergency concedes a victory to the terrorists.
At the same time, if the open, liberal American legal system is the most
appealing political paradigm for other societies and States, dismantling
this system of rights and liberties effectively reveals the system’s weak-
ness and its repressive capacity when attacked*?. The unpopularity of

40 Yoo, J.: War By Other Means: An Insider’s Account of the War on Terror, New
York, Atlantic Monthly Press, 2006.

41 Yoo, J.: The powers and peace: the Constitution and Foreign Affairs After 9/11,
Chicago, University of Chicago Press, 2005.

42 A summary of these criticisms in Zakaria, F.: “Habeas Corpus on the Ropes in a
Shadowy War”, International Herald Tribune, 16 December 2006.
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the United States in recent years in almost the whole world proves that
this criticism is true.

6. Extraordinary complicity

The practice of transferring prisoners and holding them in third
countries recommended by Yoo has been investigated by several Eu-
ropean countries, after reports by Human Rights Watch about the al-
leged collaboration of some eastern European States. The EU request-
ed information from the US about the illegal transferring of prisoners
using the airspace and airports in a number of countries. Many Euro-
pean governments did not take part in the investigation and tried to
conceal information. In June 2006 the Council of Europe, and in No-
vember the European Parliament, presented reports which proved the
complicity of many European countries with American intelligence
services in transferring prisoners extra judicially or allowing them to
be kidnapped on their territory*3>. Amnesty International considers
that the governments of Bosnia, Germany, Italy, Macedonia, Sweden,
Turkey and the United Kingdom should be held accountable for these
actions*4.

The transferring of prisoners to other countries known as extraor-
dinary renditions*> with the aim of interrogating them without legal
restrictions began in 1986 during Ronald Reagan’s presidency and
was applied to alleged terrorists who had attacked the United States
headquarters in Beirut in 1983. President Bill Clinton authorised them
again to interrogate terrorists and narcotraffic leaders. Between 1995
and 1999 over twenty people were transferred, especially to Egypt.

43 Report Committee on Legal Affairs and Human Rights Rapporteur: Mr Dick Marty,
Switzerland, Alliance of Liberals and Democrats for Europe. Doc. 10957, http://assembly.
coe.int//Main.asp?link=http://assembly.coe.int/Documents/WorkingDocs/doc06/
edoc10957.htm?link=/Documents/WorkingDocs/Doc06/EDOC10957.htm.

44 See PaGLEN, T. and THompsoN, A.C.: Torture Taxi. On the Trail of the CIA’s Rendi-
tion Flights, New Jersey, Melville House Publishing, 2006. For the Spanish case see the
investigation by reporters from the newspaper Diario de Mallorca on CIA flights in the
Balearic Islands. According to investigations by the newspaper EL PAIS, José M. Aznar’s
government permitted illegal flights and visited prisoners in Guantanamo who were
thought to have important information for Spain. See EL PAIS, from 12 to 15 February,
2007.

45 The term is an euphemism given that an “extraordinary rendition” does not exist
in international or national legislation. However, the handing over of prisoners to anoth-
er country where they may be tortured is forbidden by Common Article 3 of the Geneva
Conventions.
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After September 2001 the Bush Government authorised this practice
secretly*®. The then director of the CIA, George Tenet, suggested to
the White House that prisoners should be transferred to third coun-
tries for aggressive interrogation, and that official planes should not
be used*’.

With the partial information that is available, several cases of illegal
prisoners and extrajudicial transfers have come to light and this has led
the Italian courts to bring charges against 26 CIA agents implicated in
the abduction of Osama Asan Mustafa Nasr. The German citizen Kha-
led EI-Masri was kidnapped in Macedonia in 2003 and taken to Af-
ghanistan and after being tortured there he was sent to Albania. An-
other case is the Canadian Maher Arar, who was captured by the
United States and sent to Syria. After a meeting with the Secretary of
State Condoleezza Rice, a number of governments then knew that
Washington had “sent many people around the world”, and they
asked her to confirm that the US had not used Europe for this policy.
Rice asked them to be firm in their support of the United States in this
war against “a stateless enemy” 42,

The situation remains very serious. On December 2007, the prestig-
ious Woodrow Wilson International Center presented a seminar report
indicating that “the question of exactly what happens to terror sus-
pects who are in the custody of the United States or who have been
subject to extraordinary renditions remains”4°. There is no accurate in-
formation on how many secret prisons the CIA and other US agencies
run, but some analysts estimate that there could be (or were active un-
til accusations arose) about 50 spread among Egypt, Jordan, Iraq, Af-
ghanistan, Pakistan, Libya, Morocco, Diego Garcia, the Czech Republic,
Poland, Hungary, Germany, Armenia, Georgia, Bulgaria, among other
countries. At the Bagram prison in Afghanistan there are 630 prisoners
in similar conditions to those in Guantanamo. The Red Cross has pre-
sented several complaints to the US Government about the “inhuman
treatment” that they suffer®0.

46 Bowers, F.: “Interrogation Tactics Draw Fire”, The Christian Science Monitor, 30 March
2005.

47 BARRY, J., HIRsH, M. and Isikorr, M.: “The Roots of Torture”, Newsweek, 24 May
2004.

48 See the interesting report on the interview by a group of EU Foreign Ministers
with Rice in CARBAJOSA, A.: “La Doma del Gorila”, EL PAIS, 26 January 2007.

49 ArNsoN C. and STrRum, P Legal Standards and the Interrogation of Prisoners in the
War on Terror, Washington D.C., Woodrow Wilson International Center for Scholars,
2007, p. 3.

50 “EE.UU Aplica en Afganistan las Reglas de Guantanamo”, EL PAIS, 8 January 2008.
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In addition, American war ships and plane carriers have been used
as the first stop for detainees®'. The European media have reported
that assault warships such as the USNS Stockham are being used as
“floating Guantanamos” navigating in a legal limbo. Of particular con-
cern to organizations in the United Kingdom is the use that the United
States is making of the Diego Garcia naval base in the Indian Ocean.
The London based NGO Reprieve have denounced that there are about
17 of these warships loaded with prisoners and that there have been
more than 200 new cases of rendition since 2006, when President
George Bush declared that the practice had stopped>.

The number of detainees who have not been tried is also unknown
and variable, but Amnesty International considers that in 2006 about
14,000 people were in this legal limbo, most of them in Irag®3. Human
Rights Watch stated that in 2006 people were still being illegally de-
tained by the United States and transferred from Pakistan to other Mid-
dle Eastern countries®*. The same NGO launched a report on 2008 indi-
cating that 185 out of the 270 detainees at Guantanamo were being
housed in rougher conditions than the highest security prisons in the
US. They spent 22 hours a day in cells with little, if any, light, and are
only allowed two hours of exercise each day. They are not allowed to
have family visits. The Pentagon allows them to make one phone call a
year to their families. For Human Rights Watch, “extreme social isola-
tion” causes mental health problems®>.

In 2007 the lawyer Karen Greenberg, Executive Director of the
Center on Law and Security of the New York University School of Law,
visited Guantanamo base and described the way in which the Ameri-
can army explained the situation at the base:

a) Itis not a prison but a detention facility.
b) Given that it is not a prison there are no prisoners. Instead they are
“unlawful enemy combatants” or “detained enemy combatants”.

51 Extensive information and sources about the clandestine prisons in http:/en.wiki-
pedia.org/wiki/Black_site

52 http://www.reprieve.org.uk/Press_Reprieve_commends_Foreign_Affairs_Committee.
htm; and CampeeLL, D. and NorTON-TAYLOR, R.: “US Accused of Holding Terror Suspects on
Prison Ships”, The Guardian, 2008; Irujo, J.M.: “El Limbo en el Mar de la CIA"”, EL PAIS,
2008.

53 "U.S. War Prisions Legal Vacuum for 14.000", Report by Associated Press, 17
September 2006. Amnesty International: Beyond Abu Ghraib: Detention and Torture in
Iraq, 2006

>4 DINMORE, G.: "US Tries to Assure Allies That Extraordinary Renditions Are Over”,
Financial Times, 27 December 2006.

55 Financial Times, 11 June 2008.
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¢) Guantanamo is not about guilt or innocence, only enemies. The
lawyer quotes Admiral Harry B. Harris Jr, Commanding Officer of
Guantanamo who tells her that “they are all unlawful enemy
combatants”.

d) Trustworthy lawyers are denied access to Guantanamo. Military
personnel at the base speak scornfully of “habeas lawyers”, re-
ferring to professionals who try to ensure that some of the de-
tainees are tried in U.S. courts. According to the army, lawyers
are "unwitting pawns of terrorism” who transmit information to
other terrorists and, therefore, they are denied access.

e) Visitors, journalists or lawyers, cannot speak to the prisoners or
move freely in the prison.

f) The army maintains that after five years of detention and no
communication with the outside world, the “combatants”, who
are never referred to by name but by number, could still possess
valuable information®®.

The Spanish journalist Yolanda Monge has also reported on the
travesty of justice suffered by Guantanamo prisoners - no specific
charges, no jury and no legal process. Describing the summary trial
that she witnessed of an Afghan prisoner whose name was not re-
vealed, she says: “There are no witnesses, no lawyers. He is being
judged in a room before seven Army officials. His eyes reveal that he
is aware of the fact that he could be trapped in the black hole of
Guantanamo for the rest of his life or until the new order set up by
Bush collapses”>’.

On February 2008 Brigadier General Thomas W. Hartmann an-
nounced that the trials against six men charges with the September
11t attacks will start in Guantanamo and that their rights were “virtu-
ally identical” to those accorded to military personnel tried in courts-
martial. As Raymond Bonner indicates: “The word virtually may conceal
further limits on the rights of defendants, but still, it has taken six years
to arrive at the standards of judicial procedure that the military lawyers
were arguing ">,

56 GREENBERG, K.J.: “Guantanamo Is Not a Prison”, in TomDispatch.Com. 9 March
2007. http://www.tomdispatch.com/index.mhtml?emx=x&pid=172761 See also GREEN-
BERG, K.: “Scars and Strips”, Financial Times, 31 May 2008.

57 MoNGE, Y.: “Parodia Judicial en Guantanamo”, EL PAIS, 22 October 2006,
pp. 2-3.

58 BONNER, R.: “Forever Guantanamo”, The New York Review of Books, 17 April
2008.
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7. The legitimization of torture

Torture has been present throughout the history of humankind but
it was during the 20t century that national and international legislation
was developed that enabled it to be banned as a means of obtaining
information or as a punishment or for any other use*®. Torture, there-
fore, is not a practice that the US began to use in Afghanistan and Iraq.
In previous wars and interventions, both direct and indirect, for exam-
ple in Guatemala and Vietnam, it practised or helped other govern-
ments to practice this violation of human rights. A number of studies
reveal the history of the use of torture by the US since the 50s%°. The
CIA carried out experiments in psychological torture, advised govern-
ments such as General Augusto Pinochet’s in Chile, and CIA agents
practised torture in Central America in the 80s.

Torture was also used by France in Algeria and Vietnam, Great Brit-
ain in Northern Ireland, Portugal in its former Portuguese colonies, just
to name a few cases. In some cases the connection between experienc-
es acquired and practices transmitted has been established®'. The CIA,
for example, took officers of the repression in Argentina during the 70s
to Honduras in the 80s, to train Honduran soldiers and officers in inter-
rogation techniques®?.

After the Second World War, governments that used torture de-
nied it systematically. Legal progress made it evident that brutal meth-
ods in punishing misdeeds and obtaining information were not ac-
ceptable. From the late 40s onwards, legal instruments relating to
human rights, which were strengthened by the creation of the United
Nations, provided the baseline for acts considered to be legal or illegal,

%9 See Reiau, D.M.: Torture and Democracy, Princeton, Princeton University Press,
2007.

60 McCoy, A.W.: A Question of Torture: CIA Interrogation from the Cold War to the
War on Terror, New York, Metropolitan Books, 2006.

61 For example, the French film-maker Marie-Monique Robin made a documentary
entitled Death Squadrons: The French School in 2004. It dealt with the way in which
French officials who fought in Algeria exported and advised on the use of torture in
counterinsurgency wars against dictators in Latin America in the 70s and 80s. See
RosiN, M-M.: “Counterinsurgency and Torture”, in RotH, K. and Worpen, M. (Eds.): Tor-
ture. Does it Make us Safer? Is it Ever OK?, New York, The New Press-Human Rights
Watch, 2005, pp. 44-54.

62 LEMOYNE, J.: “Testifying to Torture”, The New York Times Magazine, 5 June 1988.
The US Ambassador in Honduras at the time was John Negroponte, currently the am-
bassador in Irag and he has also been Director of National Intelligence and Sub-Secre-
tary for State with Bush Jr.'s Government. http:/select.nytimes.com/search/restricted/
article?res=FB0711FF395D0C768CDDAF0894D0484D81.
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acceptable or despicable. The Convention against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment (1984) defined
all those acts that were described and prohibited as torture and ill
treatment. The birth of organisations such as Amnesty International
and Human Rights Watch was vital as they have denounced and
shamed governments who implement or allow the use of torture. In
2001the ICRC lawyer Francois Buignon considered that the Geneva
Conventions would remain of the utmost importance during the new
millennium and that they should be supported by the international
community as a whole®.

The United States is party to the Geneva Conventions and it incor-
porated the prohibitions of these Conventions in its Uniform Code of
Military Justice (UCIM). In 1990 the federal statutes against torture and
war crimes were approved and in 1992 Congress approved the Torture
Victim Protection Act®. Despite this record, the Bush Government is
the first in decades that is attempting to normalize the use of torture
and ill treatment, and it is in the process of reviewing national legisla-
tion at the expense of international legislation with the aim of exercis-
ing greater domestic control and convincing other countries to question
the instruments for protecting human rights. This political programme
has several goals.

In the first place, it seeks to weaken the international regime for
protecting human rights. Second, it wants to strengthen US leadership
over other countries and within the multilateral system in general.
Third, it wants to limit civil rights within the US, by imposing an author-
itarian government. Fourth, it seeks to reinforce the authority of the
Executive over the Judicial and Legislative branches.

The climate created in the US and within the international system
after September 2001 enabled the Government to move forward along
these lines. Commentators in the press, academics, journalists, televi-
sion and radio programme makers, politicians (including most of the
Democratic Party) supported the need for the US to lead the war on
terror given that Europeans, Canadians and the United Nations were,
according to the argument, weak, cowardly and too slow and concilia-
tory and they had got used to not fighting wars.

63 BuaNIoN, F.: “The Geneva Conventions of 12 August 1949: From the 1949 Diplo-
matic Conference to the Dawn of the New Millenium”, International Affairs, Vol. 76,
2000, p. 50.

64 A summary of American legal instruments against torture and about the “new
paradigm” for using torture in AJAR, L.: “Torture and the Lawless ‘New Paradigm™, Mid-
dle East Report on Line, 2005, www.merip.org.
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Apart from certain governments such as the British, the Spanish dur-
ing José Maria Aznar's presidency and the Australian under Michael
Howard, there was not much enthusiasm for participating in or support-
ing the war in Irag. Neither was there much sympathy for the methods
proposed by the US to fight the war on terrorism. However, a number
of governments, among them European ones, allowed the US to use
their airports, airspace and official and unofficial detention centres for
transporting and interrogating CIA prisoners without judicial limits.

The climate for legitimizing torture was created by using a system-
atic discourse, multiple faceted because it came from several sectors
and at the same time simple. Some analysts suggested that after 2001,
Europe’s good political and economic health was thanks to US protec-
tion and Europe was not aware of the danger posed by terrorism — the-
sis proposed by the neo-conservative Robert Kagan and the now re-
pentant neo-conservative Francis Fukuyama. Others openly advocated
US leadership, for example the human rights expert Michael Ignatieff.

At the same time, some academics and commentators began to
theorise about the need to reformulate the concept of torture within
the framework of the war against terrorism. They launched the mes-
sage that the international legal framework limited US actions and that
the Constitution should adapt to the terrorist challenge in order to de-
fend the democratic system. To achieve this, the President should be al-
lowed to conduct intrusive intelligence collection on private citizens
and practise coercive interrogations®.

The defining characteristic of a stateless enemy - fanatical and to-
talising in its destructive intention - allows two legal measures to be
applied. First, insofar as terrorist groups do not belong to any State in
particular, Public International Law is not applicable to them. Laws that
were developed to govern relations between States, in peace and in
war, disappear. Second, if neither the individuals that form apart of
these terrorist groups are not citizens of any State, insofar as they have
become global terrorists, then International Humanitarian Law will not
be applied nor any other legal instrument of protection and guaran-
tees®®.

Political commentator Jonathan Alter was a precursor and wrote in
2001: "We cannot legalise torture: it is contrary to American values.

65 PosNER, R.: Not a Suicide Pact: the Constitution in a Time of National Emergency,
New York, Oxford University Press, 2006.

66 See Zizek, S.: “Sobre Terrorismo y Tortura”, Pasajes de Pensamiento Contempora-
neo, no. 17, 2005, pp. 21-27. pE Lucas, J.: “Un Cancer Que Crece. Tortura y Democra-
cia”, Pasajes de Pensamiento Contemporaneo, no. 17, 2005, pp. 41-48.
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But, while we continue declaring our opposition to human rights viola-
tions that happen all over the world, we cannot forget about certain
measures in the anti-terrorist fight, such as legally authorised psycho-
logical interrogations. And we will have to start transferring some sus-
pects, by handing them over to our allies who are not so squeamish,
even if it is hypocritical. Nobody said that the war on terrorism would
be pleasant”®’.

Charles Krauthammer is one of the most well-known right-wing US
journalists and he writes a column in The Washington Post. His mo-
ment of fame came during Ronald Reagan’s presidency, when he sup-
ported the war against Nicaragua in which the US used the contras. He
was critical of any approaches made to the former USSR and he is an
unconditional supporter of Israel against the Palestinians. In May 2005,
Krauthammer wrote in The Weekly Standard, the most popular neo-
con mass media, an article defending the use of torture. He stated and
synthesized all the arguments that in one way or another are used to
legitimise it.

His argument was based on the fact that professional soldiers form
part of state armed forces and that they deserve to be treated accord-
ing to series of regulations because they are uniformed citizens. A ter-
rorist, on the contrary, is “by profession and by definition a lawless
combatant”. Terrorists live outside the laws of war “because they do
not wear a uniform”, “they hide among civilians” and they target
them. Therefore, “they do not deserve any protection”. According to
Krauthammer, the Geneva Conventions were drawn up so that soldiers
who were captured would be treated well by other soldiers who cap-
tured them, and vice versa. This reciprocity, in the case of terrorists,
does not exist because they kill civilians and soldiers unceremoniously.
In any case, terrorists in custody, he says, are fed, receive medical treat-
ment and are allowed to read the Koran.

The next issue in his argument is that “terrorists have information”.
If a terrorist knows where a bomb is going to explode in New York,
that will kill a million people, what should be done? The author de-
clares that he has no doubts: “Not only is it permissible to hang this
miscreant by his thumbs. It is a moral duty”. Israelis call this dilemma
“the ticking bomb problem”.

Consequently, the question is not whether torture is permitted but
rather in what situations it can be used. If a terrorist has important in-
formation, the argument continues, he should be kept isolated, disori-

67 ALTER, J.: “Time to Think about Torture”, Newsweek, 5 November 2005.
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ented, alone, despairing, cold and sleepless. Furthermore, Krautham-
mer thinks that Israel's model should be followed, whereby during a
legally time period coercive interrogation could take place and that on
prisoners considered to be dangerous, techniques such as waterboard-
ing or injecting sodium pentathol could be used, so as to induce the
prisoner to speak without inhibitions.

The argument continues with legal procedures. The use of torture
should be prohibited except in two contingencies: the ticking time
bomb and if a terrorist leader has been captured, who is considered by
the White House to be a High Value Target. Who can use torture? Only
expert personnel, responsible and well-trained, who have legal permis-
sion to conduct torture and who can assure that it will be used to ob-
tain information and not as a means of reprisal®®.

Over the last six years, the use of torture has become Government
policy, a subject of debate in parliamentary and academic circles, and it
has created confrontation between those who defend a constitutional
system with strict safeguards preventing exceptions to the Rule of Law,
and those who propose a flexible constitutionalism according to the
needs of political power. This debate and confrontation reflect several
issues.

First, the traditional messianic view of American religious-political
culture which considers it legitimate to expand and promote its political
model in the world and which has gone from strength to strength since
the late 90s. Neo-conservative ideology, considered idealistic because
of its goal of democratising the world, has created the link between
expanding democracy and the use of certain levels of force (torture,
pre-emptive strikes, wars to change regimes). The neoconservative con-
sider, furthermore, that one way of guaranteeing US security in the
face of terrorism after the attacks in September 2001 would be to
change the political regimes of societies with Islamic religious culture
and to consolidate Israel’s role in the Middle East.

Second, this neoconservative ideology has become linked to cultur-
ally violent tendencies and to traditional conservative isolationism. The
defence of human rights is seen as something related to liberals while
the American people know how to confront their enemies, dirtying
their hands if necessary.

Third, this ideology is also based on the supposed exceptionalism of
the US, that is to say, the idea that it is a special country, with singular

68 KRAUTHAMMER, CH.: “The Truth About Torture”, The Weekly Standard, 12 May
2005. http://www.weeklystandard.com/Content/Public/Articles/000/000/006/400rhgav.
asp.
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conceptions about human rights and with a degree of superiority over
other States and social forms. Sontag indicated that “the torture of
prisoners is not an aberration. It is a direct consequence of the with-us-
or-against-us doctrines of world struggle with which the Bush adminis-
tration has sought to change, radically change, the international stance
of the United States, and to recast many domestic institutions and
prerogatives” 9.

Angela Davis, civil rights movement activist and professor at the
University of California, considers that Abu Ghraib reveals the racist di-
mension of the Bush Government’s war on terror. For Davis, racism is a
constituent element in the formation of American society — the need of
some communities to define their identity over others — and there are
precedents in the exploitation of the black community, the genocide of
Native Americans and now the radicalisation of Islamists. “The varieties
of racism that define our present are so deeply embedded in institu-
tional structures and so complexly mediated that they now appear to
be detached from the person they harm with their violence” 70,

Fourth, the use of torture and offensive and indiscriminate forms of
combat, such as those being used by the American army in Iraq and
Afghanistan, also respond to the US Government's frustration at not
being able to hail the wars in Irag and Afghanistan as the successes
they were supposed to be according to their initial estimates. For the
troops, in particular, fighting a war without a clear strategy, and in an
unknown and hostile environment, gives rise to huge frustration, and
when combined with lack of information about legal instruments and
forms of conduct in combat, this frustration can lead to the use of tor-
ture and other brutal methods.

8. Dirty work

The controversy surrounding how much freedom we can afford to
lose in defending democracy has been described in many texts. A sig-
nificant case in point is that of the liberal conservative thinker Michael
Ignatieff who opens the door to flexibility and repressive policies’’. His
case, furthermore, is especially relevant as he is ex-Director of the Carr

69 SONTAG, S.: op. cit., 2004, p. 42.

70 Davis, A.: Abolition Democracy. Beyond Empire, Prisons and Torture, New York,
Seven Stories Press, 2005, p. 57.

71 |GNATIEFF, M.: El mal menor, Madrid, Taurus, 2005.
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Center for Human Rights at the Harvard University, and a well-known
figure for his work in human rights.

Ignatieff, who is now candidate for Prime Minister of Canada (his
nationality of origin), defends a State that can respond with extraordi-
nary measures in the face of terrorist attacks by an enemy who he con-
siders nihilist and with no values/amoral. In his writings he raises four
issues. First, that there is an absolute position that condemns the use of
torture in all cases. Second, that it is necessary to define what torture is
and what coercive forms of interrogation are. Third, that on certain oc-
casions the use of this type of interrogation can help to save lives.
Fourth, that practising this type of interrogation entails risks and those
who do it and those who order it will “get their hands dirty”, but this
may be the price to pay for safeguarding the democratic system.

His reasoning follows the same lines as the lawyer Alan Derschow-
itz who proposes that torture should be banned from a legal viewpoint,
but given that it is practised in the United States and other countries,
and insofar as it is useful or could be useful “to prevent terrorist acts”,
it would be better to regularise its use in some circumstances through
specific legal authorisations. In addition, he considers that it is hypocrit-
ical to condemn torture knowing that it is used. On this basis, he ar-
gues that it is preferable to legalise it under certain conditions.

Derschowitz and Ignatieff use the argument of the ticking bomb
and the terrorist who has possible information. The first is situated in
the position of being a conditional norm, and he argues that he is not
in favour of torture but rather “against all forms of unaccountable tor-
ture”. Given that torture is practised, it is better to regularize it’2.

Ignatieff believes that liberal democracy needs to confront the
problem and redefine exactly what torture is and what legitimate coer-
cion is. Furthermore, he considers that on “urgent” occasions liberal
democracy can use pre-emptive strike and the selective assassination of
terrorists. His argument is also based on the fact that torture is not the
same as coercive interrogation. Sleep deprivation belongs to the second
category. Ignatieff quotes Dershowitz to support his arguments and he
does not criticise the latter’s stance. He reaches the same conclusions
as Alberto Gonzales Jr. and the Legal Department that advised Rums-
feld and Bush: the State must be more flexible on torture and other
methods of “lesser evil” in order to protect freedom. Given that the
West is faced with enemies that could use nuclear weapons for terrorist

72 DersHowiTz, A.: Why terrorism works: understanding the threat, responding to
challenge, Yale University Press, Yale, 2002. See also his essay and replies in the collec-
tive work LevinsoN, S. (Ed.): Torture. A collection, Oxford University Press, Oxford, 2004.
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attacks, the State must “dirty its hands” with terrible things that must
be done, although within legal limits. Ignatieff admits that once the
way has been cleared for the Executive to exercise repression without
legal limits, the risks involved are great. However, he considers that in a
constitutional democracy the judicial system, parliament and the press
would rise up to defend the system of freedoms if the executive got
carried away by authoritarian urgings.

Unfortunately, the reality has been rather different and bleaker. The
climate created after September 2001 enabled President Bush and his
team to adopt a number of measures almost completely unopposed.
As opposition increased, the White House closed ranks. Even when in
2004 the Supreme Court ruled that the President could not order the
indefinite detention of prisoners without charges, ill treatment contin-
ued. Although the Judiciary and the press reacted to the lies about the
alleged weapons of mass destruction in Irag, and the network of bases
used for torture - albeit four years later - the Bush government contin-
ued with its policies, creating legal confusion and contradictory juris-
prudence. At the same time, hundreds of people have suffered and are
still suffering torture and illegal detentions.

The press also took a long time to focus on the accusations of hu-
man rights organisations. The Washington Post, for example, and later
other media, only dealt with torture when digital photos flooded their
editorial departments and after the magazine The NewYorker published
articles by Hersch that encouraged debate’3. On the other hand, accu-
sations by human rights NGOs were not reported during the first three
years after 2001.

For Ignatieff there is a “a price to pay” for the absolute position
against torture maintained by libertarians and human rights defenders.
Given a case where the security forces have an alleged terrorist in their
hands, who has information about a nuclear weapon that is going to
explode in Europe or the US, what happens if the legal system prohibits
them from stepping over the bounds of an interrogation without coer-
cion or torture? The price to pay could be the explosion of the nuclear
device. But another price could be that the police or army officer, hav-
ing tortured the terrorist and obtained the information, could then be
tried for his actions’4.

The Bush Administration has used the same arguments as Ignati-
eff and Dershowitz about the serious dilemma for governments who

73 HersH, S.: Chain of command, op cit.
74 |GNATIEFF, M.: “Moral Prohibition”, in Torture. A Human Rights Perspective, op cit.,
p. 27.
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try to respect the law but need to obtain information to prevent ter-
rorist attacks that could save lives. This argument, however, is mis-
leading because in fact American intelligence did have information
indicating that Al Qaeda and Osama Bin Laden were thinking of car-
rying out an attack on US territory and that they were thinking of us-
ing planes. Nevertheless, the Bush government paid no attention to
the matter.

Without a doubt there is significant resistance to violating the sys-
tem of constitutional safeguards (see the last section of this essay.)
However, as the lawyer Ronald Dworkin has said, Human Rights viola-
tions continue and Supreme Court decisions are side-stepped’>. At the
same time, the US has not ratified international treaties on Human
Rights and boycotts the International Criminal Court. Ignatieff says in
the The Lesser Evil that the problem of protecting detainees starts
when “reasonable people may disagree as to what constitutes torture,
what detentions are illegal, which killings depart from lawful norms, or
which preemptive actions constitute aggression”76.

With historical experience of torture ranging from the Inquisition to
Pinochet, and with the Universal Declaration of Human Rights and the
Geneva Conventions as reference points, “reasonable people” usually
recognise what torture is and what an illegal arrest is. But Ignatieff and
other authors speculate about the legal procedures which the forces of
law and order would use once the State could establish the limits of
the type and duration of suffering permitted. In this way, Ignatieff and
Derschowitz end up arguing about what separates an official or a sol-
dier, under orders from his superiors, from being a torturer or only a
“coercive interrogator”. As the lawyer Ronald Steel wrote, “Ignatieff is
playing with fire”77.

The torture issue has led to many political and intellectual essays
and debates’®. One of the responses that Dershowitz has received, and
Ignatieff indirectly, is from the Professor of Aesthetics Elaine Scarry. Her
argument, shared by many critics, is that the hypothesis of the ticking
bomb is an exceptional case and incomplete. First, because it does not
happens often. Second, because it fallaciously takes for granted that

7> DworkiN, R.: “What the Court Really Said”, The New York Review of Books, 12 Au-
gust 2004, http://www.nybooks.com/articles/17293.

76 |GNATIEFF, M.: The Lesser Evil, Princeton, Princeton University Press, 2004, p. viii.

77 Steer, R.: ""The Lesser Evil': Fight Fire with Fire”, The New York Times Book Re-
view, 24 July 2004.

78 See the debate from multiple points of view and authors in GRreenserG, K.: The
Torture Debate in America, New York, Cambridge University Press, 2006.
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the arrested person has information that will prevent the bomb from
exploding. Third, because it does not present the full dilemma (What
happens if | torture an innocent person?). Fourth, that the supposed
torturer might be afraid of being tried.

Scarry points out also that thinking that one might have to do
something prohibited does not mean that what is incorrect or suscep-
tible to being penalised should then be legalised. On the other hand,
she points to the fact that before an attack there might be a certain
level of information, as happened in the months before and in the
hours and minutes before the planes crashed in New York and Wash-
ington. Instead of considering torture, why not consider making bet-
ter use of intelligence’®. Professor Henry Shue also refutes the idea
that the regularisation of torture should be considered: he states that
if an exceptional situation obliges a jury to question whether it should
sentence a torturer or not, that is not reason enough to legalise a
criminal act®0.

9. Critical reaction

In May 2005 Amnesty International (Al) criticised the Government
of the United States, along with the Government of the United King-
dom, for subverting human rights, sanctioning the use of torture and
“usurping the language of justice and freedom”®'. Irene Khan, Al Di-
rector, said the detention of over 500 men without trial in “Guantana-
mo has become the gulag of our times, entrenching the notion that
people can be detained without any recourse to the law”. She added
that “Guantanamo evokes images of Soviet repression”. The report
pointed out, moreover, that the Pentagon transferred prisoners to
countries with authoritarian regimes, such as Uzbekistan and Egypt,
to be tortured, and that this practice recalls those who disappeared in
Latin America.

Al's accusations were followed by Human Rights Watch who then
asked for a special prosecutor to be named to investigate the roles of
Rumsfeld, former CIA Director George Tenet and high-ranking mili-
tary officers in Guantanamo and Abu Ghraib. These actions came on
top of Supreme Court rulings and sentences by judges aimed at pro-

79 ScARRY, E.: “Five Errors in the Reasoning of Alan Dershowitz”, in LEviNsoN, S. (Ed.):
Torture. A Collection, op. cit., pp. 281-290.

80 SHUE, H.: “Torture”, in LEVINSON, S.: Ibidem, p. 58.

81 www.amnesty.org/report2005.
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tecting the rights of prisoners who have not been charged or tried.
The Government’s response was to prosecute sub-officials and sol-
diers without investigating or demanding the resignation of senior
military or civilian officials. Bush, Cheney, Rumsfeld, Gonzales and
others have ensured that legislation will favour them. Rumsfeld’s res-
ignation after the legislative elections in November 2006, in which
the Democrats won, could be considered a political payment but un-
der no circumstances was it an assuming of responsibilities. In 2006,
the Supreme Court declared that the military tribunals set up by the
White House were illegal. The President’s response was to interfere
and make the Military Commissions Act even more restrictive regard-
ing prisoner’s rights.

In June 2006 the Supreme Court ruled that the military tribunals
created by the Government to charge terrorism suspects violated Unit-
ed States Law and the Geneva Conventions. Likewise, the Court de-
clared that prisoners in Guantanamo have the right to habeas corpus.
Anthony Romero, director of American Civil Liberties Union, reported
that the Court told the President that “he did not have carte blanche
in the war on terror”. President Bush’s response was that he is not go-
ing to endanger the security of the American people. A number of le-
gal experts considered that the Supreme Court sentence did not mean
that the Government could not keep the 450 prisoners in Guantana-
mo, but rather it referred to the legal conditions that should be ap-
plied to them. In July, the Government ordered the cases of prisoners
in Guantanamo and other detention facilities to be reviewed so that
they complied with the principles established in common Article 3 of
the Geneva Conventions.

In February 2007, the U.S. Court of Appeals for the District of Co-
lumbia Circuit ruled in favour of the Government’s thesis that detainees
in Guantanamo prisoner camp do not have the right to be judged in
normal US courts and by implication do not have the right to habeas
corpus. The main argument was that the prisoners were outside Ameri-
can territory. Judge Judith Rogers did not agree with the sentence and
pointed out that the Constitution establishes that habeas corpus can
only be restricted in the event of rebellion or invasion®. Human rights
groups declared that the MCA was illegal precisely because it strips
prisoners and suspect foreigners who live in the United States of the
right to habeas corpus. In addition, the conditions of their detention

82 Editorial: “American Liberty at the Precipice”, The New York Times, 22 February
2007.
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are illegal®. Furthermore, since 2001 dozens of cases of errors have
been detected that have led to the detention and torture of innocent
peopled*. There are also denounces that some prisoners were cap-
tured in Afghanistan by bounty hunters. Despite this, the President of
the Federal Court considered that in exceptional circumstances ha-
beas corpus could be limited.

The media have increasingly published reports and eye witness ac-
counts of torture and some of them have begun to demand accounta-
bility from the Government. The Washington Post called Richard
Cheney “Vice President for Torture” owing to his determination to
block a Bill in Congress in 2005 that would have banned any type of
abusive treatment by the American security forces®>. As analyst Antho-
ny Lewis said, the US needs leaders who are committed to constitu-
tional rights but “the country is governed now by men who have
shown no interest in this commitment 8.

Donald Rumsfeld has been called a war criminal by the Centre for
Constitutional Rights, the National Lawyers Guild and other American
organisations and they have asked German justice to initiate a criminal
investigation against him and other members of the Bush Government.
In 2004, a group of military lawyers belonging to the Judge Advocate
General's Corps visited the New York City Bar Association’s Committee
on International Human Rights to express their concern over the prac-
tice of torture in military prisons®’.

The lawyer Marjorie Cohn, of the Thomas Jefferson School of Law
and President of the National Lawyer’s Guild, considers that this accu-
sation is just given that the Secretary of Defense sanctioned the use of
torture and cruel and inhuman treatment. Under the doctrine of com-
mand responsibility, “a commander can be liable for war crimes com-
mitted by his inferiors if he knew or should have known they would be
committed and did nothing to stop or prevent them”88. Also the Féder-

8 Statements in SevastoruLo, D.: “Court Blow for Guantanamo Prisoners”, Financial
Times, 21 February 2007.

84 ACKERMAN, B.: Before the Next Attack. Preserving Civil Liberties in An Age of Ter-
rorism, Yale, Yale University Press, 2006.

85 “Vice President for Torture”, The Washington post, 26 October 2005. See also
CaLvo, J.M.: "El Lado Oscuro de EEUU", EL PAIS, 17 November 2005, and BORGER, J.:
"Cheney May Be Guilty of War Crime"”, The Guardian, 29 November 2005.

86 Lewis, A.: “The Road to Abu Ghraib”, The American Prospect, Special number on
Bringing Human Rights Home, October 2004, www.prospect.org.

87 HERrsH, S.: op. cit., p. 42.

88 CoHN, M.: "Donald Rumsfeld: the War Crimes Case”, 2006, http://jurist.law.pitt.
edu/forumy/2006/11/donald-rumsfeld-war-crimes-case.php.
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ation Internationale des Ligues des Droits de 'Homme and three other
organizations filed a criminal complaint against Rumsfeld before French
Justice for his authorization of the torture memorandums and the
abuse of prisoners in Guantanamo and Abu Ghraib®.

Two lawyers from the Center for Constitutional Rights declared:
“United States officials have committed crime and there is a conspira-
cy within the Bush government to ensure that none of the command-
ing officers are brought to Justice. Whether it takes a few years or
thirty, which is what it took to bring Pinochet to trial, the officers ac-
cused of war crimes will appear before the Law"?0. In April 2005 Hu-
man Rights Watch published a report demanding that a Special Prose-
cutor should be named to investigate the conduct of the then
Secretary of Defense Donald Rumsfeld and former CIA Director
George J. Tenet. They were accused of liability in war crimes and tor-
ture by some of the US troops in Afghanistan, Irag and Guantanamo
under the doctrine of “Command Responsibility”. According to HRW,
three years of denouncing the detainees’ situation had only met with
stonewalling from Rumsfeld.

HRW also accused Tenet of having authorised the CIA to transport
detainees to third countries where they were tortured. Lieutenant Gen-
eral Ricardo Sanchez, former commander of the US forces in Irag, and
General Geoffrey Miller, former commander of the prison camp at
Guantanamo, were accused of being responsible for torture and war
crimes. Reed Brophy, HRW special counsel, stated that these abuses
“did not result from the acts of individual soldiers” but rather “resulted
from decisions made by senior US officials”, and that the Government
had created “a wall of immunity that surrounds the architects of the
policy that led to all these crimes”?1.

Another important initiative proposed by the Center for Constitu-
tional Rights was to set up a campaign in 2006 to impeach Bush (an
indictment mechanism enshrined in the Constitution of the United
States that can be used in special circumstances). The CCR considers
that the President is dismantling the Constitution through the use of il-
legal arrests, torture, illegal wiretapping of citizens®? and suppressing

89 e Monde, 27 October 2007.

90 RANNER, M. and Weiss, P.: “Litigating Against Torture: the German Criminal Prose-
cution”, in GREENBERG, K.: The Torture Debate in America, op.cit, p. 266.

91 Human Rights Watch: “U.S.: Investigate Rumsfeld, Tenet for Torture”, 2005,
http://hrw.org/english/docs/2005/04/24/usint10511.htm.

92 Center for Constitutional Rights: Articles of Impeachment Aqgainst George W.
Bush, New Jersey, Melville House Publishing, 2006.
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the freedom of expression. Other organisations, such as Human Rights
First and American Civil Liberties Union (ACLU), are also preparing re-
ports about the CIA's secret places of detention, while giving legal as-
sistance to detainees and cooperating with Democrat members of
Congress and some Republican who want to revoke the Government's
Laws.

10. The State against itself?

The New York Times epitomises the climate of opposition to the
Government's repressive policies; in one of its editorials in March it
asked Congress to “end the assault on liberties” by the Government
that has been taking place over the last five years. Among the meas-
ures it asked Congress to take were:

a) Restore habeas corpus.

b) Stop illegal spying on American citizens.

c) Close CIA prisons, starting with Guantanamo.

d) Ban extraordinary rendition and the transfer of prisoners to oth-
er countries.

e) Give a precise definition of what “a combatant” is so that this
concept cannot be used arbitrarily.

f) Screen prisoners fairly in Afghanistan and other countries. Aban-
don the irregular “combatant status review tribunals”.

g) Put pressure on the Executive to halt classifying official docu-
ments to avoid public scrutiny (the Government has classified
15.6 million documents in 2005, double the number in 2006)%3.

A characteristic of the Rule of Law is that its sustainability and le-
gitimacy depend on not violating its rules and preserving the process
that protects the very existence of the Rule of Law. As soon as a
group of people are detained without accusation and tortured, the
State concedes legitimacy to ideologies that do not respect human
values or human rights. As Dworkin states, “we should be willing,
out of respect for our own traditions and values, to accept whatever
unknown loss of efficiency this deference to morality will entail. Our
Constitution demands that we run that risk in our ordinary criminal
process: no doubt our police would be more efficient in preventing

93 Editorial: “How to End the Assault on Liberties”, The New York Times, reproduced
in the International Herald Tribune, 4 March 2007.
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crime, and we would all be safer, if we ignored the rights of due
process at home" 24,

Torture is not an action that can be regulated because its practise is
absolute: once an official (military, police, bureaucrat, member of a pri-
vate security company) is permitted to torture, no limit can be placed
on his acts. The experience and practice of torture shows, furthermore,
that once the lid has been taken off torture by the State, or by a mid-
dle-ranking official, what starts with a “not severe” blow, can end with
death and even the torture of relatives. When, moreover, the use of
torture is framed within a totalising and quasi-mystical vision of saving
a given society from a subversive or terrorist danger, the conditions are
set for it to be used with an assumed legitimisation that exonerates
whoever gives the order or permits torture and those who practise it.

On the other hand, if a legal system regularises torture, this pro-
duces a perversion of democratic values and of the guarantees and
protection of human rights. The fact that torture is conducted or that a
commander or official decides to use it at any given moment does not
legitimise its legalisation. The recurrence of a crime does not mean that
we should normalise and accept its existence. Let us remember that
torture should not exist, and the fact that it is practised does not make
this statement hypocritical, but rather it means that we should fight for
democratic values and practices. Lastly, even if torture is used in an ex-
treme situation with the reasoning that it has been used for the com-
mon good, this should not lead us to consider its legalisation but in-
stead the case should be reviewed to determine the specific
circumstances. Proposing legalisation is a demonstration of the anti-
democratic authoritarianism of its proponents. Neither is acceptable
the argument that torture can be used in the tic-tac scenario but that
then its perpetrator should be prosecuted.

The Conservative Catholic political commentator Andrew Sullivan
considers that a democratic Republican should not cross the line of au-
thorising torture. He admits that in an extreme case a State authority
could use it, sincerely believing that the Law will be violated to do good
(for example, to prevent a “ticking bomb” from exploding). But in that
case, the authority that executes the illegal act, (for example, authoris-
ing torture) should answer to the Law that forbids it.

Sullivan indicates that this would be “a compromise” between the
act of breaking the law and protecting its existence. However, he criti-
cises Krauthammer (and those who argue along the same lines) be-

9 DwORKIN, R.: “What the Court Really Said”, The New York Review of Books, op.cit.
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cause his proposal “does not retain our soul as a free republic while at
the same time protecting ourselves form a catastrophe in some ex-
tremely exceptional cases. What Krauthammer proposes is something
very different — that our “dirty hands” should be legally washed before
and after that illegal act. This is the Rubicon we should not cross, be-
cause it marks the frontier between a free country and one that is
not”?%. The idea that the State may legitimise a crime in a given mo-
ment and that afterwards will prosecute and punish the same act is a
double breach of Law and open the door for a continuous process of
negotiations over crimes.

On the other hand, a language or a norm that would allow just “a
little” torture does not exist as the lawyer Dinah Pokempner explains:

“the norm against torture cannot be read as merely “negative”,
requiring the State to refrain from certain acts. Rather, it is an inac-
tion to a great many positive acts, specially in situations such as
war. Just as we know the many facilitating conditions, the elements
that inhibit torture and related abuse are also known” (...)"that
torture occurs regularly is not an argument for exceptions to the
norm, any more than the ubiquity of rape is an argument to craft
limited circumstances where rape may be authorized or immunized.
Understanding the nature of torture, however, illuminates why its
prohibition is absolute "6,

If terrorists are going to be tortured in the name of defending our
freedom, then the world will be divided between those who have the
right to legal protection and those who do not have this right.

11. The future

The debate over torture has continued between the Supreme
Court, human rights organizations and academics, journalists and law-
yers on the one hand, and an anxious Bush Administration on the oth-
er. Although in the Summer of 2007 President Bush issued an executive
order to comply with the restrictions imposed by the Supreme Court in
2006 and by Congress in March 2008, but the Justice Department in-
sisted in the justification of the use of torture under some circumstanc-
es and told Congress that US intelligence officials can legally use inter-

9 SuLuvaN, A.: “Winning the War on Terrorism Without Sacrificing Freedom”, The
New Republic, 19 December 2005, www.tnr.com.

9% PokemMPNER, D.: “Command and Responsibility for Torture”, in Torture. A Human
Rights Perspective, op. cit., pp. 166-167.
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rogations methods in their work to prevent terrorist attacks. These
methods might be prohibited under the Geneva Conventions®’. The
Justice Department also denied the legal documents (memorandums
and drafts) that the Government asked for and produced to claim that
the President could ignore US Law and the Geneva Conventions.

On June 2008 the US Supreme Court rejected for the third time the
Government's argument that prisoners in Guantanamo are not entitled
to challenge their detention in federal courts because the Caribbean fa-
cility is not part of sovereign US territory. The Supreme considered that
the 270 prisoners at Guantanamo have a constitutional right to chal-
lenge their detention using US civilian courts. The Court declared un-
constitutional a provision of the Military Commissions Act (2006) that
stripped the federal court of jurisdiction to hear habeas corpus. There
are around 200 habeas corpuses petitions awaiting judicial action.

The Court said that “laws and the Constitution are designed to sur-
vive, and remain in force, in extraordinary times”, and that the powers
of the President, even outside US territory, were not “absolute and un-
limited”. This ruling has serious implications for the military trials that
the Bush Administration had already initiated against 20 detainees and
another 60 that the Pentagon wants to try. President Bush responded
saying that he would abide by the decision of the Court but that
“doesn’t mean | have to agree with it” and he ordered his Government
to block the Court’s decision?.

The first critical responses to the Supreme Court’s decision came
from the presidential candidate and Senator John McCain who said that
the “Supreme Court’s decision granting suspected terrorists the right to
challenge their detention in federal courts (...) is one of the worst in his-
tory”. McCain was one of architects in the Senate of the Military Com-
missions Act in 2006 which stripped the federal courts of the right to
hear detainees’ habeas corpus petitions. This provision has now been
declared unconstitutional by the Supreme Court®. Chief Justice Antonio
Scalia dissented and indicated that the decision will provoke “devastat-
ing and disastrous consequences” 1%,

97 Mazzet, M.: “Letter Give CIA Tactics a Legal Rationale”, The New York Times,
2008.

98 Financial Times, 13 June 2008.

99 Quoted in The New York Times Politics Blog, The Caucus, 17 June 2008. http:/
thecaucus.blogs.nytimes.com/2008/06/13/mccain-guantanamo-decision-one-of-worst-
ever/?scp=3-b&sq=Guant%E 1namo+&st=nyt.

100 GREENHOUSE, L.: “Back Detainee Appeals for Guantanamo”, The New York Times,
2008.
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On May 2008 the mainstream organization funded by US federal
funds Freedom House expressed its “grave concern” for the impact
that the US “war on terror” has for the United States both internally
and externally. The organization mentioned extraordinary renditions,
the “mistreatment of those in US custody”, the control of US citizens
and the restrictions of individuals freedoms. FH also questioned the rise
in the incarceration rate and the serious problems faced by the US
criminal justice system?0%.

From 2009 onwards the main challenge will be for the new Presi-
dent. McCain intends to follow Bush’s policy with some reforms. Barack
Obama has repeatedly mentioned the need to close Guantanamo and
to respect the Geneva Conventions. If he wins he will have a tough job
dismantling the hidden and overt system that was set up to legitimize
torture in the US and abroad.

107 Freedom House: “Today’s America—How Free?”, Washington DC, 2008. http://
www.freedomhouse.org/template.cfm?page=406.
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The Universal Declaration of Human Rights

Jaime Oraa Oraa

Summary: 1. Writing the Universal Declaration. 2. The
Content of the Universal Declaration. 2.1. The Preamble
and Articles 1 and 2: the Ideological Basis of the Declara-
tion. 2.2. Analysis of the main body of the Universal Decla-
ration. 3. The Universality of the Universal Declaration of
Human Rights. 4. The Legal Value of the Universal Declara-
tion. 4.1. The Current Legal Value of the Universal Decla-
ration. 4.2. Theories Explaining its Current Legal Value.
4.3. Analysis of the provisions which have acquired the sta-
tus of peremptory norms of International Law. 5. Conclu-
sions.

Before beginning a detailed analysis of the Universal Declaration of
1948, it should be made clear that the Declaration, together with other
human rights instruments, forms part of what is known as the Interna-
tional Bill of Human Rights. By using the expression “International Bill
of Human Rights”, which is not a technical name from an international
law point of view, we are recognising three international documents of
particular importance: the Universal Declaration of 1948, and the two
International Covenants on human rights of 1966, which completed
the regulations of the Declaration, making up the basic international
code of human rights.

We have already seen'’ how, at the San Francisco Conference, there
were more daring proposals regarding human rights than those which
were eventually included in the United Nations Charter. However, refer-
ence has also been made to the particular importance of Article 68 of
the Charter, where the Economic and Social Council of the United Na-
tions was ordered to create a commission for human rights. This com-
mission for human rights was created immediately, in February 1946,
and was entrusted with the task of preparing a project of “an interna-
tional bill of human rights”. The Commission very soon recognised that
it would be relatively easy to come to an agreement on a declarative
and programmatic text but that acceptance of a legally binding inter-

1 See the introductory paper by Felipe Gémez in this same book.
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national treaty, which would define in detail the obligations of States
with regards to each of the rights, would be a much longer process
and one which would be much harder to accomplish. Problems regard-
ing the sovereignty of States would again condition the whole process
of the internationalisation of human rights which had begun with the
United Nations Charter. The Commission therefore very astutely decid-
ed to first of all work on a Declaration so that immediately following its
approval they could move on to the preparation of a treaty. This deci-
sion shaped the work of the Commission in the following years and led
to the Universal Declaration in 1948 and, 18 years later, to the Interna-
tional Covenants of human rights of 1966, which were to come into
force ten years later, in 1976.

The Universal Declaration of Human Rights is the first general legal
and international instrument of human rights proclaimed by an inter-
national organisation with a universal character?. As Thomas Buer-
genthal, former President of the Inter-American Court of Human Rights
states, “because of its moral status and the legal and political impor-
tance it has acquired over the years, the Declaration ranks with the
Magna Carta, the French Declaration of the Rights of Man and the Citi-
zen (1789), and the American Declaration of Independence (1776), as
a milestone in mankind’s struggle for freedom and human dignity”3.

1. Writing the Universal Declaration

Right from the beginning of the United Nations, the production of a
human rights instrument that could concrete and define the regulations
of the Charter was one of its fundamental aims. The most important
part of this task was taken on by the Commission on Human Rights, cre-
ated in 1946 as a subsidiary body to the Economic and Social Council
(ECOSOC). However from the beginning the Commission on Human
Rights was aware of the problems involved in this venture, given the fact
that the positions were, as we shall see below, very opposed.

Initially, the Commission on Human Rights set itself three targets.
These were first of all to approve a declaration so as to provide ade-

2 We should take into account the fact that, a few months prior to the Universal
Declaration, the American Declaration of the Rights and Duties of Man (2 May 1948)
had been approved at the Ninth International Conference of American States, a Decla-
ration which had a certain amount of influence on the Universal Declaration.

3 BUERGENTHAL, T.: International Human Rights in a Nutshell, West Publishing Co.,
Minnesota, 1988, pp. 25 and 26.
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quate international protection for human rights, secondly a human
rights covenant and finally a series of measures for putting into practice
the rights recognised in the two aforementioned instruments. These
three documents were to form what René Cassin called the “Human
Rights Charter”4. However, it very soon became clear that these aims
were too ambitious; States were not prepared to make commitments
of this nature and eventually a much more modest aim was decided
on, which was to produce a single document to enshrine the most rel-
evant human rights. However there was still a problem, namely to clari-
fy whether what was going to be produced would be a mere Declara-
tion of the General Assembly of the United Nations, without full legally
binding value for States or, conversely, an international human rights
covenant which would be a truly international treaty of an obligatory
nature®. The less stringent option, which was less binding for States,
again came to the forefront and it was decided that a human rights
declaration would be written; a type of manifesto which was political
and programmatic in character, leaving until later, the writing of an in-
strument which bound States to a greater extent, along with the adop-
tion of concrete measures for putting into practice recognised human
rights.

In any case drafting a human rights declaration would not be sim-
ple either, but rather the opposite; it was to be a process plagued with
obstacles and difficulties®. The main problem which faced the Commis-
sion on Human Rights in carrying out this task was the huge ideologi-
cal-political conflict present at that time in international society and, of
course, within the United Nations. We are here referring to the East-
West conflict and the ideological, political, and economic battles be-
tween the United States and its Western allies, on the one hand, and,
on the other hand, the Socialist bloc led by the Soviet Union. For the

4 CassIN, R.: «La Déclaration Universelle et la mise en ouvre des droits de I'homme»,
op. cit., p. 270.

> While the United States was in favour of producing a Declaration, other countries,
such as Great Britain and Australia, were in favour of approving a document which was
binding to a much stronger degree. See VerpooT, A.: Naissance et Signification de la Dé-
claration Universelle des Droits de ['Homme, Societé d'Etudes Morales, Sociales et Juri-
digues, Louvain, Editions Nauwelaerts, Louvain-Paris, 1964, pp. 54 ff.

6 The difficulties which had to be overcome before the eventual approval of the Uni-
versal Declaration are related in an autobographical tone by John P. Humphrey who,
being as he was at that moment Director of the Division of Human Rights at the United
Nations, is able to relay the information first-hand. See HumpHRreY, J.P.: «The Universal
Declaration of Human Rights: its History, Impact and Juridical Character», in RAMCHARAN,
B.G. (Ed.): Human Rights. Thirty Years after the Universal Declaration, Martinus Nijhoff
Publishers, Dordrecht, 1979, pp. 21-37.
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Soviet Union and the Socialist bloc countries, the Universal Declaration
of Human Rights was not a fundamental objective; rather, they ex-
pressed an “uncompromising hostility””. In their opinion, a person is
above all a social being and as such the rights which must be guaran-
teed are those which are economic, social, and cultural in nature, not
awarding such importance to those of a civil and political nature. The
socialist countries however, gave huge importance to the principle of
State sovereignty and as such human rights could not pass over the
sovereignty of States; in other words, questions relating to human
rights were considered issues that essentially fell under the domestic ju-
risdiction of States and, as a result, the international community could
not intervene and criticise the human rights situation in a given coun-
try. Conversely, the stance defended by Western countries, especially
France, the United States, and Great Britain was distinguished by its
decided defence of rights of a civil and political nature, the classic
freedoms of Western democracies. As such, these countries were in fa-
vour of human rights becoming issues which went beyond the internal
jurisdiction of States; in other words, involving the international com-
munity.

As can be seen, the controversy had begun and human rights be-
came yet another tool for the battles between the greater powers
which were already very involved in the Cold War, which was to last
from the end of the Second World War until the beginning of the
1990s. As John Foster Dulles, former U.S. Secretary of State, stated on
this issue (in a speech at the American Bar Association in 1949), “the
Universal Declaration, like the French Declaration of the Rights of Man
and the Citizen, is an important element in the great ideological fight
which is currently being fought in the world, and, in this sense, Mrs.
Roosevelt has made a significant contribution to the defence of North
American ideals”8. As we can see, Mr. Dulles saw the Universal Decla-
ration as yet another element in the ideological battle against the
USSR, making a special mention of the work of the United States rep-
resentative on the committee for the writing of the Declaration, Mrs.
Eleanor Roosevelt, which had consisted in a tooth-and-nail defence of
American ideals and principles®.

7 CAssIN, R.: «La Déclaration Universelle...», op. cit., p. 267.

8 Quoted in Cassese, A.: Los derechos humanos en el mundo contemporaneo, Ariel,
Barcelona, p. 42.

% In any case, it appears that there exists clear evidence that Eleanor Roosevelt's per-
sonal opinions were more open than is suggested by the speeches in which she defends
the position of the U.S. government. Mrs. Roosevelt expressed herself as hugely critical
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Despite these extreme opinions, it should be said that in the end
the Universal Declaration was a balance, a type of consensus, as we
shall see when we analyse its content, between the different positions
among the international community on the controversial topic of hu-
man rights. As Professor Antonio Cassese has correctly stated, the Uni-
versal Declaration was, more than a triumph for one side or the other,
"a victory (not complete, though) for all of humanity”°.

As has already been stated, it was to be the Commission on Human
Rights of the United Nations that was to take on the complicated task
of the project to draw up the Universal Declaration of Human Rights'".
However, before the Commission on Human Rights could begin its
work, the first measure taken by ECOSOC as regards the Universal Dec-
laration was to appoint those on the initial committee (also known as
the nuclear committee), made up of nine people'? who would perform
their tasks in their personal capacity. Following the first work of this nu-
clear committee, a drafting committee was named, made up of dele-
gates from eight countries, from which we can begin to form an idea
as regards those who were the principal influences on the Universal
Declaration. The eight countries involved in this drafting committee
were Australia, Chile, China, United States, France, Lebanon, Great
Britain, and the Soviet Union. This drafting committee, after its first

of the racial discrimination of her country which, in her opinion, made her feel
ashamed at international conferences she attended. On the enormous influence of Mrs
Roosevelt on the Universal Declaration, see JoHNsON, M.G.: «The Contributions of Elean-
or and Franklin Roosevelt to the Development of International Protection for Human
Rights», Human Rights Quarterly, Vol. 9, 1987, pp. 27 ff. Also see Mower, A.G.: The
United States, the United Nations and Human Rights: the Eleanor Roosevelt and Jimmy
Carter Eras, Westport, Greenwood Press, 1979.

10 Cassesk, A.: Los derechos humanos..., op. cit., p. 53.

" On the different stages through which the production of the Universal Declara-
tion of Human Rights passed, see the summary produced by MoLLer, J.T.: «The Universal
Declaration of Human Rights: How the Process Started», in EiDE, A.; ALFREDSSON, G.; ME-
LANDER, G.; ReHoF, L.A. and Rosas, A. (Eds.): The Universal Declaration of Human Rights:
A Commentary, Scandinavian University Press, Oslo, 1992, pp. 1-3.

12 The nine people who were to perform their work were as follows: Paul Berg (Nor-
way); René Cassin (France); Fernand Dehousse (Belgium); Victor Haya de la Torre (Peru);
K.C. Neogy (India); Eleanor Roosevelt (United States); John C.H. Wu (China), later re-
placed by C.L. Hsia; Jerko Radmilovic (Yugoslavia), replaced by Dusan Brkish; and Nicolai
Krioukov (USSR), replaced by Mr. Borisov. It should be noted as regards these nine mem-
bers of the nuclear commission that René Cassin and Eleanor Roosevelt, two of the
main driving forces and significant influences for the Universal Declaration, were already
involved. On Cassin's and Roosevelt's roles see Eibg, A. and ALFReDssoN, G.: «Introduc-
tion», in EIDE, A.; ALFREDSSON, G.; MELANDER, G.; REHOF, L.A. and Rosas, A. (Eds.): The Uni-
versal Declaration of Human Rights: A Commentary, op. cit., p. 11.
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meetings and discussions, entrusted Professor René Cassin with the
task of preparing a declaration project. After the drafting committee
had approved this project written by René Cassin, it was presented at
the second session of the Commission on Human Rights, which took
place between November and December of 1947. However the project
was still not sufficiently developed and as such had to be discussed
again at the third session of the Commission on Human Rights, which
took place in May and June of 1948. In the expert opinion of Albert
Verdoot, this third session of the Commission was the most decisive for
the final project of the Declaration, dealing with very important de-
bates at the very heart of the issue, such as, for example, regarding the
inclusion of economic, social, and cultural rights’3.

Once the Universal Declaration project had been approved by the
Commission on Human Rights, this same body passed it on to ECOSOC
so that ECOSOC could present it to the General Assembly of the United
Nations, the body which had to finally approve the project. In Septem-
ber 1948, the General Assembly sent the Declaration project to its
Third Committee, the Committee for Social, Humanitarian, and Cul-
tural Affairs for examination. Following 24 work sessions, said Com-
mittee completed the Declaration project, recommending its approval
by the General Assembly with 29 votes in favour and none against,
but with seven abstentions. The countries which abstained in the vote
at the Third Committee of the General Assembly were the six coun-
tries of socialist Europe and Canada, although, as we shall see, this
last country voted in favour at the General Assembly. What is un-
doubtedly true is that the majority of opposition came from the social-
ist bloc countries.

Finally, on 10 December 1948 in the Chaillot Palace in Paris the
Universal Declaration of Human Rights was approved by the General
Assembly of the United Nations'™. The final voting which took place at
the General Assembly gives an interesting insight into where the main
problems had been regarding the approval of the Universal Declaration.
With this in mind, it should be noted that the Declaration obtained
48 votes in favour, eight abstentions, and not a single vote against'®,
which can only be seen as a triumph. However, the definitive text had

3 VErpoOT, A.: Naissance et Signification de la Déclaration Universelle des Droits de
L'Homme..., op. cit., pp. 67 ff.

141t should be noted that, from then on, 10 December has become the International
Human Rights Day.

> Honduras and Yemen were not present at the final vote, and as such their votes
were not counted.
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eight abstentions. These abstentions came from the following coun-
tries: the Soviet Socialist Republic of Belarus; Czechoslovakia; Poland;
Yugoslavia; the Soviet Socialist Republic of the Ukraine; the Union of
Soviet Socialist Republics; South Africa, and Saudi Arabia. As can be
seen, the socialist bloc countries abstained en masse, due to the fact
that they did not agree with certain parts of the Declaration. For its
part, as we shall see below, Saudi Arabia expressed certain doubts
based on its religious and family traditions, and South Africa was com-
pletely against the inclusion of economic, social, and cultural rights in
the Declaration. However, what is far more important from our point of
view is the fact that there was not even one vote against the Universal
Declaration of Human Rights, and because of this it has become a vital
reference point for the human race as regards human rights.

The fact is that the Universal Declaration of Human Rights was writ-
ten and approved relatively quickly if we compare it with other subse-
guent human rights instruments. It took advantage of the favourable
momentum which could be felt in international society just after the
end of the Second World War. Had it not been approved on December
1948, the problems which were beginning to appear on an interna-
tional scale would have made it very difficult to reach a consensus on
an issue as controversial as that of a Human Rights Declaration. Many
of the delegations which took part in the preparatory debates for the
Universal Declaration were of the opinion that if it was not approved at
that precise moment, it would never be approved. Many factors con-
tributed to this, including the following: Firstly, the horrors of war were
beginning to be less prominent in people’s minds, and no longer had
the influence that they had had at the first sessions of the Commission
on Human Rights; secondly, the effects of the Cold War were begin-
ning to be felt, intensifying as of 1948, meaning that human rights
were beginning to be at the mercy of the great ideological battle; third,
the question of self-determination began to rear its head as regards
human rights, with its accompanying wildly opposing views; and, final-
ly, the United States was beginning to lose the favourable position it
had towards human rights under President Roosevelt'®. It is as a result
of all of these factors that it was so important to approve the Universal
Declaration. As Ashild Samnoy has said, “the drafting of the Universal

16 The radical changes which took place regarding human rights from 1950 with the
Eisenhower Administration are significant, with a return to the cyclic “isolation” which
the United States falls into on this and other topics. On this, see JoHNSON, M.G.: «The
Contributions of Eleanor and Franklin Roosevelt to the Development of International
Protection of Human Rights»..., op. cit., p. 46.
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Declaration of Human Rights was a struggle against time and the ero-
sion of memory” "7, becoming a more important achievement than any-
one had imagined in 19488,

2. The Content of the Universal Declaration

As regards the content of the Universal Declaration of Human
Rights, it is a faithful reflection of the challenges and ideological bat-
tles which essentially took place between the Socialist bloc, led by
the Soviet Union, and the Western bloc, led by the United States. As
Antonio Cassese, the great expert on human rights, has said, “the
discussion at the United Nations concerning the Universal Declara-
tion was wholly a fragment of the Cold War"”'?, with each side try-
ing to express its own conception of human rights and of the politi-
cal, social and economic order in the Declaration. We were, at the
time of modelling the content of the Universal Declaration, faced
with “the confrontation between two human rights messianisms”29,
the capitalist and the socialist. While one of them, the capitalist,
placed the emphasis on the ‘classic’ individual freedoms, or the civil
and political rights that came about as a result of the eighteenth
century bourgeois revolutions, the other put the emphasis on the
economic and social circumstances in which individuals and social
groups must exercise their rights, affording greater importance to
the economic, social, and cultural rights which were born at the end
of the nineteenth century and in the first third of the twentieth. It
must not be forgotten that, at this time, the United Nations Organi-
sation was still only made up of a reduced number of States due to
the fact that vast colonial empires were still in existence?!. It was for
this reason that most of the group of countries we now know as the
The South was absent from the debate concerning the Universal
Declaration of Human Rights, and the most serious conflict took
place between the Western countries and those belonging to the

7 Samnoy, A.: Human Rights as International Consensus..., op. cit., p. 108.
8 HumPHREY, J.: Human Rights & United Nations..., op. cit., p. 74.
19 Cassese, A.: Los derechos humanos en el mundo contemporaneo..., op. cit.,

20 \erpooT, A.: Naissance et Signification de la Déclaration Universelle..., op. cit.,
21 An interesting approach to the historical circumstances in which the United Na-

tions and, consequently, International Law, have evolved can be found in CARRILLO SAL-
Cepo, J.A.: El Derecho Internacional en perspectiva histdrica, Tecnos, Madrid, 1991.
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Socialist bloc; there were also significant contributions from Latin
American countries??.

In spite of everything already mentioned, and against all expecta-
tions, the final content of the Declaration constitutes a delicate and
healthy equilibrium between the different ideologies and conceptions
of human rights and society which were in existence at the time of its
writing. Although we are obliged to recognise the fact that in certain
passages of the Declaration the influence of predominantly Western
theories can undoubtedly be felt, it cannot be said that the final result
was an imposition of one ideology over another. In the insightful words
of the eminent Latin American jurist Héctor Gros Espiell:

“The Universal Declaration aimed to present a universal concep-
tion, an ideal common to the whole of humanity, of human rights,
rising, in a divided world, above the different ideologies and opposed
opinions on their origin and nature...”23.

Below, we will proceed to a deeper study of the main elements of
the content of the Universal Declaration of 1948. For this, we will first
of all analyse the preamble and Articles 1 and 2 of the aforementioned
text, which is where the underlying ideology is enshrined, so as to later
go on to study the different rights proclaimed in the Declaration, both
civil and political rights, and economic, social and cultural rights, with
this latter group being the main novel element of the Declaration.

2.1. The Preamble and Articles 1 and 2. the ideological basis
of the Declaration

The preamble of the text under analysis is exceptionally important
given that it is where the main themes and guidelines regarding the
conception of human rights that the Universal Declaration hopes to ex-
press are contained. In other words, it contains the ideological frame-
work of the Declaration. According to the wise words of René Cassin,
the French representative in the working group which drew up the
Declaration, and one of the principal sources of its ideology:

“The Universal Declaration has been compared to the vast portico
of a temple, where the pediment is built of the preamble which

22 For a good summary of the different positions maintained as regards the content
of the Universal Declaration by the different groups of countries present, see CAsSESE, A.:
Los derechos humanos..., op. cit., pp. 40 ff.

23 GRos EspiELL, H.: Estudios sobre Derechos Humanos |, Instituto Interamericano de
Derechos Humanos-Civitas, Madrid, 1988, p. 30.
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affirms the unity of the human family, and where the columns are
made up of the general principles of freedom, equality, non-discrimi-
nation, and fraternity proclaimed in Articles 1 and 2"24.

It should also be noted that the preamble was written at the end
of the drafting process and as such it reinforces the theory that it is a
summary of the ideology of the Universal Declaration of Human
Rights. According to Jan Marteson, the preamble “states unequivo-
cally that the foundation of freedom, justice, and peace in the world
is the recognition of the inherent dignity and the equal and inaliena-
ble rights of all members of the human family”?>. As we shall see lat-
er, the basis for the human rights enshrined in the Declaration is none
other than the dignity of the human being. In the words of Niceto
Blazquez, who has analysed the exact significance of the reference to
dignity in the text of the Universal Declaration, “the whole Declara-
tion is based on the philosophical-legal principle of the dignity of the
human being. From this come the postulates of liberty, equality, and
fraternity”26. Such is the sense of the statement which opens the text
of the preamble. In it, the General Assembly of the United Nations
considers that:

" ... recognition of the inherent dignity and of the equal and inal-
ienable rights of all members of the human family is the foundation
of freedom, justice and peace in the world”.

Another important pronouncement regarding placing dignity as the
basis for recognised human rights in the Declaration can be found in
Article 1 of the same document. According to this provision, which
goes into detail about what has just been established in the preamble,
“all human beings are born free and equal in dignity and rights. They

24 CassiN, R.: «La Déclaration Universelle et la mise en ouvre des droits de I'homme»,
op. cit., pp. 277 and 278. René Cassin, winner of the Nobel Prize for Peace in 1968, has
undoubtedly been one of the great sources of inspiration for the Universal Declaration
of Human Rights, and of later United Nations work on the matter. For a personal and
academic profile of this great French thinker, see Gros EspieLL, H.: “René Cassin, los dere-
chos del hombre y la América Latina”, in Gros EspieLL, H.: Estudios sobre Derechos Hu-
manos |, Instituto Interamericano de Derechos Humanos-Editorial Juridica Venezolana,
Caracas, 1985, pp. 95-104.

2> MARTESON, J.: «The Preamble of the Universal Declaration of Human Rights and
the United Nations Human Rights Programme», in EiDE, A.; ALFREDSSON, G.; MELANDER, G.;
ReHor, L.A. and Rosas, A. (Eds.): The Universal Declaration of Human Rights..., op. cit.,
p. 19.

26 BLAzQuUEz, N.: «El recurso a la dignidad humana en la Declaracién Universal de
Derechos Humanos de las Naciones Unidas», in Dignidad de la Persona y Derechos Hu-
manos, Instituto Pontificio de Filosofia, Madrid, 1982, p. 110.
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are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood”.

Finally, we find a reference to dignity in Article 22 of the Universal
Declaration of Human Rights, a provision where the right to social se-
curity is recognised, and which serves as a framework for the recogni-
tion of economic, social, and cultural rights. The mention of dignity in
Article 22 is very important given that it is saying that without the satis-
faction of rights which are economical, social, and cultural in nature,
then life cannot be dignified?’. Paraphrasing Article 22, every human
being has the right to social security and the satisfaction of the eco-
nomic, social, and cultural rights, “indispensable for his dignity and the
free development of his personality”28 (emphasis added). As we can
see, the dignity of the human being depends as much on civil and po-
litical rights as it does on economic, social, and cultural rights. We find
ourselves, as we will see again in other passages of the Declaration,
facing a crystal clear affirmation of the indivisibility and interdepend-
ence of all human rights.

However, the Declaration offers us no definition of what it means
by dignity, expressly rejecting any allusion of a metaphysical character
as a foundation for dignity?°. According to some, “it is implied that
dignity is the quality of being recognised as a person”3°, from which
the notions of freedom and equality necessarily derive.

These difficulties regarding the definition of the term ‘dignity’,
used in the Universal Declaration as the basis of human rights, lead us
to a problem of much greater magnitude which consists in trying to
find the inspiring philosophy, if such a thing could be said to exist, of
the Declaration. Right from the start of the process of the writing of
the Universal Declaration it was clear that an attempt to base human

27 OLNGA, A.D.: «Le droit a des conditions matérielles d'existance minimales en tant
qu’élément de la dignité humaine (Articles 2 et 3 de la CEDH)», in Mor, J-Y. (sous la
direction de): Les Droits Fondamentaux, Bruylant, Bruxelles, 1997, pp. 91-104.

28 Equally, in Article 23 of the Declaration, which is dedicated o the right to work, a
reference to dignity also appears. According to what is set out in Article 23.3, “everyone
who works has the right to just and favourable remuneration ensuring for himself and
his family an existence worthy of human dignity..." .

29 An attempt at defining the concept of dignity can be found in MAURER, B.: «Essai
de définition théologique et philosophique de la dignité humaine», in MoRrN, J-Y. (sous
la direction de): Les Droits Fondamentaux, op. cit., pp. 223-252. See also ZAJADLO, J.:
«Human Dignity and Human Rights», in Hanskl, R. and Suksi, M. (Eds.): An Introduction
to the International Protection of Human Rights..., op. cit., pp. 15-24; DoNELLY, J.: “Hu-
man Rights and Human Dignity: An Analytic Critique of Non Western Conceptions of
Human Rights”, The American Political Science Review, Vol. 76, 1982, pp. 303-316.

30 BLAzquez, N.: «El recurso a la dignidad humana en la Declaracion...», op. cit., p. 111.
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rights on a single philosophical foundation was to be an incredibly ar-
duous task. At this time there were many different, and on occasion
irreconcilable, cultural, religious, and philosophical traditions repre-
sented at the United Nations. It is certain that “the unilateral philo-
sophical or political impositions would, without doubt, have generated
irresolvable discussions within the pluralist framework of the United
Nations”3'. The Declaration is, in many regards, the result of a com-
promise, and the question of its philosophical basis was one of the as-
pects where agreements had to be reached between those holding
differing points of view; points of view which fundamentally were ei-
ther in favour of a naturalist view regarding human rights, or in favour
of a purely positivist way of looking at them. As Joaquin Ruiz-Gimén-
ez, a respected expert on human rights, stated, the drafters of the
Declaration “came to be convinced that it was useless to continue ar-
guing all the way to the final foundation of human rights, and that
what was important was realising the need for a consensus on a
number of basic rights”32. It is for this reason that any overly explicit
reference to the foundation of the Declaration was omitted from it. It
is certainly true, however, that the philosophy of the Universal Declara-
tion is basically inspired by the philosophy of human rights in the
eighteenth century, but with some very important qualifications33, as
we shall see below.

To begin with, there is no explicit mention in the Declaration of
“nature” as the ultimate basis for human rights, a difference compared
with the Declarations of Rights of the eighteenth century3* or the
American Declaration of the Rights and Duties of Man?3>. Following an

31 RaBossl, E.: La Carta Internacional de Derechos Humanos, op. cit., p. 14.

32 Ruiz-GIMENEZ, J.: «Intervencién de D. Joaquin Ruiz-Giménez», in Alocuciones sobre
Derechos Humanos. Cuarenta Aniversario de la Declaracion Universal de Derechos Hu-
manos, Ministerio de Asuntos Exteriores, Madrid, 1989, p. 177.

33 Morsink, J.: «The Philosophy of the Universal Declaration», Human Rights Quar-
terly, Vol. 6, 1984, p. 333.

34 With this in mind it is important to discuss Article 2 of the French Declaration of
the Rights of Man and the Citizen (26 August 1789). According to this provision, “the
aim of all political association is the preservation of the natural and imprescriptible rights
of man...” (emphasis added). In the same vein is Article 1 of the Declaration of Rights
of the Good People of Virginia (12 June 1776), where it is set out that “all men are by
nature equally free and independent and have certain inherent rights, of which, when
they enter into a state of society, they cannot, by any compact, deprive or divest their
posterity...".

35 As is shown in the first paragraph of its preamble, “all men are born free and
equal, in dignity and in rights, and, being endowed by nature with reason and con-
science, they should conduct themselves as brothers one to another” (emphasis add-
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intense debate and seeing that it was very difficult to reach a consen-
sus on this point, the idea in favour of leaving a reference to nature out
of the Declaration prevailed. In the words of the Chinese delegation,
“this measure would obviate any theological question, which could not
and should not be raised in a declaration designed to be universally
applicable”36.

Secondly, this same statement from the Chinese government was
applied to the attempt by some delegations to include a reference to
the divine origin of human rights, such as appears in the eighteenth
century Declarations?’. The most insistent proposal for this came from
Brazil with strong support on the matter coming from Argentina and
from Charles Malik, the Lebanese representative. The Brazilian govern-
ment proposed in Article 1 of the Declaration the expression “created
in the image and likeness of God”. Eventually, faced with the certainty
that the proposal had little chance of prospering, Brazil chose to with-
draw it38. The Soviet Union, justifying its negative stance against the in-
clusion of any mention of divinity in the Declaration, stated that it was
a fact that “many people do not believe in God, and the Declaration
should be aimed at humankind as a whole”3°. Many delegations criti-
cised this secularisation of the Universal Declaration, but it must be ad-
mitted, as René Cassin has done, that “the Declaration could not have
been universal if there had been a desire to impose a single official
doctrine”40.

ed). This statement is practically identical to Article 1 of the Universal Declaration of
Human Rights, except that in the American Declaration there is an explicit mention of
nature, and aspect which is lacking in the Universal Declaration. As Gros Espiell has
said on the matter, “the American Declaration of the Rights and Duties of Man is in
keeping with an American historical process in which the human being is the holder of
rights which are essential as to his nature, inalienable and imprescriptible...”, in Gros
EspiELL, H.: “La Declaracion Americana: raices conceptuales y politicas en la Historia, la
Filosofia y el Derecho Americano”, Revista del Instituto Interamericano de Derechos
Humanos, N.° Especial, 1989, p. 42.

36 Quoted in SamnoY, A.: Human Rights as International Consensus..., op. cit.,
p. 100.

37 In the French Declaration of the Rights of Man and the Citizen the National As-
sembly recognises and proclaims human rights “in the presence and under the auspices
of the Supreme Being”. In turn, the Declaration of Rights of the Good People of Virginia
in its sixteenth Article refers to “the duty which we owe to our Creator”.

38 The details of these discussions, with different opinions, can be found in DE LA
CHAPELLE, P: La Déclaration Universelle des Droits de I'Homme et le Catholicisme, Librai-
rie Générale de Droit et de Jurisprudence, Paris, 1967, p. 88.

39 For the opinions of the USSR on this topic, see VErDOOT, A.: Naissance et Significa-
tion de la Déclaration Universelle des Droits de 'Homme..., op. cit., p. 276.

40 CassiN, R.: «La Déclaration Universelle...», op. cit., p. 284.
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We must therefore conclude that there is no single philosophical
foundation to the Universal Declaration, with the horrors which took
place during the Second World War being used as “the epistemic
foundation of the Declaration”4'. And so, as Sonia Picado has rightly
said, “the text of the Declaration reveals a resurgence of the theory
that there are fundamental principles, higher than ideological discrep-
ancies, which the positive legal developments of each State should
look to"42.

Another significant aspect of the Preamble is the clear and undeni-
able support for all members of the human family, a unit which has as
its base the fundamental rights of the human being; it could not be
any other way. With this in mind, it is the first paragraph of the pream-
ble which considers that “recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family is
the foundation of freedom, justice and peace in the world,” (emphasis
added). In this provision the desire for universality is clear. The Declara-
tion attempts to recognise the human rights of “all members of the
human family”, regardless of their race, religion, gender, nationality
etc. This desire for universality which can be found in the Declaration,
which calls itself “Universal”, is confirmed in Articles 1 and 2 of the
Declaration itself. Article 1 states that “all human beings are born free
and equal in dignity and rights”, and Article 2.1 tells us that “everyone
is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour, sex, language, reli-
gion, political or other opinion, national or social origin, property, birth
or other status”.

This same second Article extends the enjoyment or the rights pro-
claimed in the Declaration to all countries, whether these be independ-
ent States or those under colonial rule, thus contributing to the clear
support for universality which the Declaration provides. This section is
very important given that at the time when the Declaration was first
proclaimed vast colonial empires were still in existence, which has been
referred to as an enormous “contradiction in terms”43 because on the
one hand universal human rights were being proclaimed, and on the

41 MorsINK, J.: «World War Two and the Universal Declaration», Human Rights Quar-
terly, Vol. 15, 1993, p. 358.

42 PicADO SOTELO DE OREAMUNO, S.: «Articulo 2», in AsocIACION COSTARRICENSE PRO-NACIONES
UNIDAS: La Declaracion Universal..., op. cit., p. 27.

43 CLAVERO, B.: «De los ecos a las voces, de las leyes indigenistas a los derechos indi-
genas», in Derechos de los Pueblos Indigenas, Servicio Central de Publicaciones del Go-
bierno Vasco, Vitoria-Gasteiz, 1998, p. 37.
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other, some States continued to maintain colonial empires*. It is the
second paragraph of Article 2 which states that “no distinction shall be
made on the basis of the political, jurisdictional or international status
of the country or territory to which a person belongs, whether it be in-
dependent, trust, non-self-governing or under any other limitation of
sovereignty”.

In relation to the principle of non-discrimination which is pro-
claimed both in the preamble and in Articles 1 and 2 of the Universal
Declaration, the role played by the Commission on the Status of Wom-
en should be made clear; it was, like the Commission on Human
Rights, created in 19464, and defended the inclusion of the particular
and specific perspectives of women in the text of the Declaration. On
this matter, Mrs. Begtrup, the President of this Commission, played an
undeniably praiseworthy role, achieving significant improvements in
the final text of the Declaration, as we shall see below.

An important achievement was that the Preamble of the Universal
Declaration of Human Rights reaffirmed its faith in “the equal rights of
men and women”, exactly as had been set out in the Preamble of the
United Nations Charter. Article 1 of the Declaration, for its part, was
exceptionally important from the point of view of women’s rights, as it
states that:

“All human beings are born free and equal in dignity and rights.
They are endowed with reason and conscience and should act
towards one another in a spirit of brotherhood” (emphasis added).

The expression “all human beings” is highlighted in italics because
it was an expression which caused great controversy in the negotiations
which led to the approval of the Universal Declaration. One of the ini-
tial proposals for this Article 1 used the expression “all men”, which
would have been disastrous from a women'’s point of view, and a very
bad start for the Universal Declaration of Human Rights, enshrining
sexist language in the very provision which was to head the Universal

44 This contradiction was solved, in part, in 1960, with the General Assembly of the
United Nations’ approval of the Declaration on the Granting of Independence to Coloni-
al Countries and Peoples, resolution 1514 (XV), of 14 December 1960. In this Declara-
tion, as well as for the first time proclaiming the right of self-determination for all peo-
ples, the General Assembly states that “the subjection of peoples to alien subjugation,
domination and exploitation constitutes a denial of fundamental human rights...”.

45 John P. Humphrey has discussed the lobbying in favour of the rights of women
performed by this Commission. In his opinion, “there was no more independent body in
the United Nations” in HumpHReY, J.P.. Human Rights & United Nations: A Great Adven-
ture, op. cit., p. 30.
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Declaration. Finally, faced with pressure from the Commission on the
Status of Women and from some of the States more supportive to
women’s demands, such as some of the socialist countries, the expres-
sion was achieved?®.

For its part, Article 2 of the Universal Declaration is dedicated to
enshrining the principle of non-discrimination. This second Article in its
first paragraph states that:

“Everyone is entitled to all the rights and freedoms set forth in
this Declaration, without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.”

As we can see, it contains an extension of the circumstances in
which discrimination is prohibited in relation to Article 1.3 of the Unit-
ed Nations Charter, which referred to non-discrimination “as to race,
sex, language or religion”.

Another triumph for the women’s movement was the inclusion in
all the provisions of the Universal Declaration of expressions such as
“everyone” and “no one”, thus expressing that the principle of non-
discrimination should play a role in all the human rights recognised in
the Universal Declaration.

There are, however, some references in the Universal Declaration
that are fairly negative as regards the rights of women. Article 23.3,
which recognises the right to work, states that “everyone who works
has the right to just and favourable remuneration ensuring for himself
and his family an existence worthy of human dignity...” (emphasis
added). This sentence supposes that there exists only one working in-
come in the family and that this income is, obviously, earned by the
man4’.

Despite these points in the Declaration that are negative for wom-
en, Johannes Morsink has come to the conclusion that “the internal
history of the drafting process and the struggles involved in reaching
the final product, show that from the point of view of the rights of
women the Declaration is a remarkably progressive document”48. This
optimistic view of the document is not, however, shared by others. In

46 The details of all these discussions and negotiations can be consulted in MoRsINK, J.:
«Women's Rights in the Universal Declaration», Human Rights Quarterly, Vol. 13, 1991,
pp. 233 ff.

47 This same logic is present in Article 25 of the Declaration, which proclaims the
right to an adequate standard of living.

48 MOorsINK, J.: «Women's Rights...», op. cit., p. 255.
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the opinions of certain feminist writers, the evolution of human rights,
both on an internal and on an international level, has been presided
over by a male-dominated view of human rights, a view based on the
experiences and the needs of men, which has marginalised the female
view of the world. In the words of Carmen Magallén, “male-domi-
nance is a defining characteristic of the tradition of Western thought
and of human rights”4°. In addition, the very structure of human rights,
as it has been designed historically, is a structure which does not take
into account the needs of women as regards human rights. Interna-
tional Human Rights Law itself “has developed to reflect the experienc-
es of men and largely to exclude those of women”>°. One of the rea-
sons for this marginalisation of the expectations of women is that in
the environments in which international norms are created, in States
and international organisations, “the invisibility of women is striking...,
very few States have women in significant positions of power”>!, which
contributes to the fact that it is the masculine perspective that ends up
in the dominant position®2. In the process of drafting the Universal Dec-
laration for Human Rights the absence of women in the governmental
delegations is enormously significant, despite the role played by Eleanor
Roosevelt.

Similarly, in the preamble of the Universal Declaration there is a
special mention drawing attention to the terrible crimes against human
rights committed throughout the Second World War, which are some
of the most important factors which led the winners of the war to take
on a serious and decided commitment to human rights®3. This commit-
ment was such that, as we have already seen previously, several state-
ments appear in the Charter of the United Nations Organisation which
reaffirm the faith of the peoples of the United Nations in fundamental

49 MAGALLON, C.: «Los derechos humanos desde el género», in CENTRO PIGNATELLI (Ed.):
Los derechos humanos, camino hacia la paz, Diputacion General de Aragén-Seminario
de Investigacion para la Paz, Zaragoza, 1997, p. 259.

50 CHARLESWORTH, H.: «Human Rights, Men’s Rights», in PeTers, J. and WoLPER, A.
(Eds.): Women’s Rights, Human Rights: International Feminist Perspectives, Routledge,
New York, 1995, p. 103.

51 CHARLESWORTH, H.: «Human Rights as Men’s Rights»..., op. cit., p. 104. This female
author offers figures which detail female representation in different human rights bod-
ies, figures which are quite revealing as regards the discrimination which takes place.

52 FReeMAN, M.A. and Fraser, A.S.. «Women’'s Human Rights: Making the Theory a
Reality», in HEnkIN, L. and HARGROVE, J.L. (Eds.): Human Rights: An Agenda for the Next
Century, The American Society of International Law, Washington, D.C., 1994, p. 104.

53 On how the events of the Second World War influenced the development of a
clear conscience regarding the respect of human rights, see BUERGENTHAL, T.: International
Human Rights in a Nutshell, West Publishing Co., Minnesota, 1988, pp. 17 ff.

© University of Deusto - ISBN 978-84-9830-813-6



180 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

rights. It is the second paragraph of the preamble of the Declaration
that tells us that “disregard and contempt for human rights have re-
sulted in barbarous acts which have outraged the conscience of hu-
mankind”. It is certainly true that from then on the international com-
munity has been fully conscious of the fact that if it wants to avoid
such events from reoccurring then it should immerse itself in the pro-
motion, encouragement, and effective protection of the human rights
of all people>*. On the other hand, it should be mentioned that, in this
second paragraph of the preamble, can be found, in one form or an-
other, the four freedoms proclaimed by Franklin D. Roosevelt in his fa-
mous speech to the U.S. Congress in January of 1941. For the President
of the New Deal, the fundamental freedoms which all human beings
should enjoy are four: freedom of speech and thought; freedom of reli-
gion; freedom from want®>, and freedom from fear. And so the philos-
ophy behind Roosevelt’s thoughts is now expressed in the Universal
Declaration of Human Rights®®, when it states that what it means by
the international recognition of human rights is “the advent of a world
in which human beings shall enjoy freedom of speech and belief and
freedom from fear and want”. As we can see, at the beginning of the
Declaration we find a faithful representation of the four freedoms pro-
posed by the U.S. President.

Another of the aspects present in the preamble is the connection
between the rule of law and the effective protection of human rights.
In other words, the Declaration considers “essential... that human
rights should be protected by the rule of law"”>’. At no point in the
preamble is what they consider the rule of law defined, but if we care-
fully read the different provisions of the Universal Declaration we can
come to some conclusions as to what the drafters of the Declaration
meant by this. Many of the human rights recognised by the Universal

54 Sadly, the events which have taken place in the former Yugoslavia, in Rwanda, in
Liberia, and in Kosovo, have again brought to our eyes images which we had considered
consigned to the history books.

% In saying “freedom from want”, Roosevelt was referring to what we know as
economic, social, and cultural rights, of which he was a significant instigator, thus con-
tributing to the widening of the traditional concept of human rights in the United
States. On this topic, see JoHNSON, M.G.: «The Contributions of Eleanor and Franklin
Roosevelt to the Development of International Protection for Human Rights», op. cit.,
pp. 20 ff.

56 On this subject, see Eibe, A.: «The Universal Declaration in Space ant Time», in
Human Rights in a Pluralist World. Individuals and Collectivities, UNESCO-Roosevelt
Study Center, Meckler, Westport, 1990, p. 16.

57 Paragraph three of the preamble of the Universal Declaration of Human Rights.
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Declaration help to configure this “rule of law”, among which can be
highlighted equality before the law (Article 7), the right to an effective
remedy by national tribunals (Article 8), the right to be presumed in-
nocent until proven guilty (Article 11), the right to freedom of thought,
conscience and religion (Article 18), the right to freedom of opinion
and expression (Article 19) etc. All of these are at the foundation of
what is now known as the rule of law, an indispensable requirement
for the effective protection of human rights. This is such that, as para-
graph three of the preamble recognises, the protection of human
rights within a rule of law is necessary “if man is not to be compelled
to have recourse, as a last resort, to rebellion against tyranny and op-
pression”. As we can see the preamble is, due to the influence of the
socialist countries, suggesting the right to rebellion against regimes
which do not respect human rights. Nevertheless, in the substantive
part of the Declaration we do not find any other reference to this con-
troversial right; as such this right is to some extent minimised just as
the Western countries wanted it to be®®. This is another of the con-
trasts between the Universal Declaration and the classic Declarations
of rights which included important pronouncements in favour of the
right to resistance®. Despite these undeniable recognitions of the
right to resistance in the first human rights Declarations, the fact is
that this right has lost importance and has become diluted as the the-
ory of human rights has evolved. Proof of this is the debate that arose
regarding this right at the time when the Universal Declaration of Hu-
man Rights was being discussed in 1948. Many delegations, the most
significant being those from Cuba, Chile, and France, proposed the in-
clusion of the right to resist oppression as a separate right in the main
body of the Universal Declaration; in other words, they wanted a spe-
cific provision in favour of this right. This view met with strong support
from the Soviet Union for whom it was essential to recognise a right
which was already a part of the Declaration of the Rights of the Peo-
ple of the Soviet Union and which would be able to prevent regimes
totally against human rights, such as the Nazi regime in Germany or
Franco’s regime in Spain (the USSR delegate, Mr. Demchenko, referred

%8 On the details and different points of view and discussions regarding this right to
rebellion, see CAssesg, A.: Los derechos humanos..., op. cit., pp. 44 ff.

%9 One example among many, the French Declaration of the Rights of Man and the
Citizen, on listing the basic rights, expressly mentions “resistance to oppression”. It is
the Article 2 the one which states that “the aim of all political association is the preser-
vation of the natural and imprescriptible rights of man. These rights are: liberty, proper-
ty, security, and resistance to oppression.”
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expressly to Franco's regime as one of the examples where the right to
resistance could be legitimately invoked). The opposite view as regards
this controversial right was defended by countries like Great Britain,
the United States, Belgium, and Australia, all of whom were very criti-
cal of an eventual inclusion of the right to resistance as an autono-
mous right in the Universal Declaration of Human Rights. For Great
Britain the existence of this right in the Universal Declaration was a
step that would be “inopportune and dangerous” and could entail
“the risk of inciting anarchy” when, in its opinion, “non-revolutionary
democratic methods should be sufficient to do away with tyranny and
oppression”. A similar view was held by Eleanor Roosevelt, the U.S.
delegate, for whom “it would not be clever to legalise the right to re-
bellion given that it could be invoked by subversive groups who want-
ed to attack or undermine genuinely democratic governments” (the
recognition in the Declaration of human rights of the right to resist
acts of tyranny and oppression would be tantamount to encouraging
sedition, for such a provision could be interpreted as conferring a legal
character to uprisings against a government which was in no way ty-
rannical). However, for the American delegation, “an honest rebellion
against a tyranny should be permitted by the Universal Declaration”.
We can see therefore that the United States and Great Britain objected
to the inclusion of the right to resistance as an autonomous right, but
did come to admit it as a general principle. For Ernest Davies, the Brit-
ish representative at the Commission negotiating the text for the Uni-
versal Declaration of Human Rights, resistance when faced with op-
pression could not be considered to be an authentic right, but it could
be seen as a “last resort” when faced with a tyrannical or oppressive
government. Eventually, given the evident lack of consensus concern-
ing a problematic issue which had inevitable political ramifications, it
was decided that this right would be included in the preamble of the
Declaration, and not in the main body of it, which meant a clear di-
minishment of the legal and programmatic content of the right to re-
sistance. In addition, a direct recognition of the right to resistance
does not appear in paragraph three of the preamble; rather, this rec-
ognition is indirect. The preamble considers it “essential, if man is not
to be compelled to have recourse, as a last resort, to rebellion against
tyranny and oppression, that human rights should be protected by the
rule of law”. As we can see, the right to resistance is not shown as an
authentic human right which all human beings enjoy, but rather it ex-
presses it, just as the British delegation wanted, as a type of “last re-
sort” when faced with a tyrannical and oppressive regime. What is
made quite clear is that the majority of States present at the discus-

© University of Deusto - ISBN 978-84-9830-813-6



THE UNIVERSAL DECLARATION OF HUMAN RIGHTS 183

sions regarding the Universal Declaration in 1948 were not particularly
in favour of a clear recognition of the right to resistance, and it is for
this reason that those who wanted to see this right diminished tri-
umphed in the end.

A crucial section of the preambile is its fifth paragraph which under-
lines the fact that “... the peoples of the United Nations... have deter-
mined to promote social progress and better standards of life in larger
freedom €. As we can see, social progress was undeniably linked with
human rights. In other words, for people to truly and effectively be able
to enjoy human rights, progress and development are absolutely neces-
sary. It is for this reason that the preamble argues for a larger concept
of freedom, that is to say that freedom is not to be understood in its
simplest sense of formal freedom, but that it should include improve-
ment in people’s quality of life. In order to defend human dignity it will
be vital to defend both civil and political rights, as well as those which
are economic, social and cultural; these latter rights were recognised in
the international sphere for the first time by the Universal Declaration
of Human Rights. It is this fact that led Philip Alston to refer to the
“revolutionary content”®' of the Universal Declaration. And the fact is
that we cannot forget that “all reflection on the success of a legal sys-
tem for the promotion and protection of human rights should start
with the idea that the reality of these rights is determined by economic,
social and cultural conditions. In a world characterised by misery, ill-
ness, exploitation, and injustice, human rights will not be a reality with-
out the existence of specific economic and social conditions”®2. So,
right from the start of the preamble, the innovative concept of the indi-
visibility and interdependence of the two categories of human rights,
civil and political, and economic, social and cultural, is advancing; this
is a concept that will be discussed further below.

Finally, the preamble of the Universal Declaration of Human Rights
states in its final section that “a common understanding of these rights
and freedoms is of the greatest importance for the full realization of
this pledge” (it is referring to the commitment, taken on in the sixth
paragraph of the preamble, to “pledge... to achieve, in co-operation
with the United Nations, the promotion of universal respect for and ob-

60 As we have seen, an identical pronouncement appears in the preamble to the
United Nations Charter.

61 ALsToN, P: «The Fortieth Anniversary of the Universal Declaration of Human
Rights: A Time More for Reflection than for Celebration», in Human Rights in a Pluralist
World. Individuals and Collectivities..., op. cit., p. 1.

62 GRos EsPiELL, H.: Estudios sobre Derechos Humanos Il..., op. cit., p. 254.
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servance of human rights and fundamental freedoms”, which clearly
reminds us of Articles 55 and 56 of the United Nations Charter). This fi-
nal paragraph reiterates yet again the call for the universality of human
rights, namely the vital importance of achieving a concept of human
rights and freedoms that can be shared by all the different peoples and
cultures that inhabit the planet. Regarding this, the General Assembly
of the United Nations, on proclaiming the Universal Declaration of Hu-
man Rights, defines it as “a common standard of achievement for all
peoples and all nations”, thus signalling the importance of “teaching
and education” for the promotion and stimulation of a true culture of
human rights. With this final statement, attention is being drawn to
the huge relevance of Human Rights Education to the achievement of
this “common standard of achievement” which the General Assembly
speaks of®3. It is the responsibility of all, public and private institutions,
universities, human rights institutes, the media, individuals, etc. that
this culture of human rights should definitively be installed among us.

2.2. Analysis of the main body of the Universal Declaration

Now that we have analysed the preamble and the first two provi-
sions of the Declaration, we will spend some time studying the differ-
ent rights which have been recognised and enshrined in the Universal
Declaration, which will give us a better idea of the exact concept of hu-
man rights that this text of capital importance for the history of human
rights is fighting for. To this end we are going to consider the analysis
carried out by one of the main inspiring figures behind the Declaration,
the aforementioned René Cassin. For him, four columns of equal im-
portance support the portico of the Universal Declaration of Human
Rights: the first column is made up of personal rights and freedoms
(Articles 3 to 11 of the Declaration); the second comprises the rights of
the individual in relation to the groups of which he or she is a part (Ar-
ticles 12 to 17); the third is made up of political rights (Articles 18 to
21), while the final column consists of economic, social and cultural
rights (Articles 22 to 27). Above these four columns, says Professor

63 VErRDOOT, A.: «Genése et Expansion de la Déclaration Universelle des Droits de
['Homme. Role de René Cassin», in Recueil des Cours, Institut International des Droits
de I'Homme, Strasbourg, 1998, p. 95. As the General Assembly stated when it pro-
claimed the United Nations Decade for Human Rights Education, this education “should
constitute a comprehensive life-long process by which people at all levels in development
and in all strata of society learn respect for the dignity of others and the means and meth-
ods of ensuring that respect in all societies”, Resolution 49/184, 23 December 1994.
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Cassin, is placed the frontispiece, Articles 28 to 30 of the Declaration,
the final provisions which establish the links between the individual and
the society of which he or she is a part®. Below we will proceed to
look more closely at the different divisions made by Professor Cassin.

2.2.1. PERSONAL RIGHTS AND FREEDOMS (ARTICLES 3 TO 11)

The rights which refer to the most intimate and personal environ-
ment of the human being are found in this first part of the human
rights contained in the Universal Declaration. When discussing this
part, it is essential to highlight the right to life recognised in Article 3 of
the Declaration; this is one of the most important rights in the current
list of human rights. As this third Article states, “everyone has the right
to life, liberty and security of person”.

However, the recognition of a right as important as the right to life
inevitably brought about significant discussions concerning its extent
and scope. In the end a fairly restrictive recognition of the right to life
prevailed, with the emphasis placed on its merely formal aspects. This
deals with a right to the integrity of the individual when faced with any
kind of interference on the part of the State. There were three more
aspects which were discussed in relation to the right to life: the death
penalty, abortion, and the inclusion of material elements in the defini-
tion of the right to life.

As regards the death penalty, the Soviet Union put forward a pro-
posal for the prohibition of capital punishment in times of peace as a
logical extension of the recognition of the right to life®>. However, this

64 CassiN, R.: «La Déclaration Universelle et la mise en ouvre des droits de I'hom-
me»..., op. cit., pp. 278 ff. This is not the only way the Declaration can be divided. For
example, in Spain, the respected expert on human rights, Professor Carillo Salcedo,
former magistrate at the European Court of Human Rights, has distinguished five
groups of the human rights recognised by the Universal Declaration: 1) inherent per-
sonal rights (Articles 3, 4, 5, 6, and 7); 2) rights guaranteeing personal security (Arti-
cles 8, 9, 10, 11, 12, and 14); 3) rights relating to the political life of the individual
(Articles 18, 19, 20, and 21); 4) economic and social rights (Articles 17, 22, 23, 24,
25, 26, and 27) and 5) rights concerning to the social and juridical life of individuals
(Articles 13, 15, and 26), CARRILLO SALCEDO, J.A.: «Human Rights, Universal Declara-
tion», in Encyclopedia of Public International Law, Max Planck Institute, vol. 8, 1985,
pp. 305 and 306.

65 This proposal, in the opinion of Lars Adam Rehof, was partly as a result of “tacti-
cal reasons” derived from the Cold War, given that the USSR widely used the death
penalty during that time, and continued to do so in later years; see ReHoF, L.A.: «Arti-
cle 3», in EiDg, A.; ALFREDSSON, G.; MELANDER, G.; REHOF, L.A. and Rosas, A. (Eds.): The Uni-
versal Declaration of Human Rights: A Commentary, op. cit., p. 77.
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proposal was rejected, and it remained the exclusive responsibility of
national legislations whether to have the death penalty®¢. According to
some®’, this was one of the principal gaps in the Universal Declaration,
a gap which there have been attempts to fill with the passing of
years®8, but which today is still one of the principal obstacles to achiev-
ing an authentic human rights culture.

Regarding the thorny issue of abortion, which mixes ethical, reli-
gious, and legal aspects, the Universal Declaration decided in the end
to again remain completely silent. Once more, due to the lack of con-
sensus, the delegations in favour of the inclusion of an explicit prohibi-
tion on abortion in the third Article of the Declaration had to back
down. The most serious proposals came from the representatives of
Chile and Lebanon, defending the view that the right to life should be
guaranteed “from the moment of conception”®°. However, delegations
as important as those from Great Britain, the Soviet Union, the United
States, China, Australia, and France were opposed to an express men-
tion of the prohibition on abortion given that this could not be recon-
ciled with some provisions of their internal legislation, which foresaw
the possibility of abortion?°.

Finally, the last issue which was debated during the discussion on
the right to life was the extent to which this right should be awarded,
or whether the right to life should exclusively deal with formal aspects, or
whether it should be complemented by elements of a material charac-
ter. Following this debate, there was a proposal from Uruguay, Cuba,

66 LiaNo, A.E.: La proteccion de la persona humana en el Derecho Internacional...,
op. cit., p. 51.

67 TomuscHAT, C.: «The Universal Declaration of Human Rights of 1948: Does It Need
any Updating?», in The Universal Declaration of Human Rights: Its Significance in 1988,
op. cit., p. 78.

68 The International Covenant on Civil and Political Rights, approved in 1966, estab-
lishes certain limitations to the imposition of the death penalty in its Article 6, which is
the one devoted to recognition of the right to life. It states that it can only be imposed
“for the most serious of crimes”...; “Sentence of death shall not be imposed for crimes
committed by persons below eighteen years of age and shall not be carried out on
pregnant women”. An analysis of this Article appears in RAMCHARAN, B.G.: “The Drafting
History of Article 6 of the International Covenant on Civil and Political Rights”, in RAm-
CHARAN, B.G. (Ed.): The Right to Life in International Law, Martinus Nijhoff Publishers,
Dordrecht, 1985, pp. 42-56.

69 On the different elements of this proposal, see BLAzquez, N.: «El recurso a la digni-
dad humana en la Declaracion Universal...”, op. cit., p. 124.

70 SAMNOY, A.: Human Rights as International Consensus..., op. cit., p. 90. The oppo-
sition to any reference to abortion which came from Mrs. Begtrup, the President of the
Commission on the Status of Women, is also significant; see VErbooT, A.: Naissance et
Signification de la Déclaration Universelle..., op. cit., p. 98.

© University of Deusto - ISBN 978-84-9830-813-6



THE UNIVERSAL DECLARATION OF HUMAN RIGHTS 187

Lebanon, and Mexico to include a reference to economic, social and
cultural rights within the right to life; in other words, that the right to
life should be complemented by all the conditions which make it possi-
ble for this life to be dignified. The amendment proposed by these four
States said that “everyone has the right to life, honour, liberty, physical
integrity, and to the legal, economic, and social security which is neces-
sary for the full development of human personality”’!. As we can see,
there is a clear link between the right to life and those economic and
social conditions which are needed for the full development of the per-
sonality of individuals.

This proposal to link the right to life with economic and social
rights did not enjoy the support of the majority and was not therefore
in the end included in Article 3 of the Universal Declaration. This is an
aspect which has also been criticised from some doctrinal standpoints.
An example of such criticism comes from Cecilia Medina, for whom Ar-
ticle 3 of the Declaration must necessarily be linked with Articles 25
and 28 of the same document’2. In other words the right to life cannot
be seen as a merely formal right, but must be complemented with “the
right to a standard of living adequate” for himself and his family (Arti-
cle 25), and with the right “to a social and international order in which
the rights and freedoms set forth in this Declaration can be fully real-
ized” (Article 28). In the same vein are the views of Rubén Hernandez
Valle, for whom the right to life should include, in addition to the basic
right of all human beings that nobody should attack their lives or their
integrity, “the right of all human beings that social solidarity, whose
maximum expression can at present be found in the State, although
not exclusively, should provide them with the means necessary for sub-
sistence...””3. And the fact is that, as René Cassin has stated, “there
exists an indivisibility, in the right to life, between formal elements on
the one hand, and material and economic elements, on the other”74.

71 This quotation, as well as a full analysis of the circumstances surrounding this
proposal, can be found in Morsink, J.: «The Philosophy of the Universal Declaration»,
op. cit., pp. 327 ff.

72 MepiNA, C.: «A 1988 Universal Declaration of Human Rights», in The Universal
Declaration of Human Rights..., op. cit., pp. 64 ff.

73 HERNANDEZ VALLE, R.: «Articulo 3», in AsocIACION COSTARRICENSE PRO-NACIONES UNIDAS:
La Declaracion Universal de Derechos Humanos..., op. cit., p. 32.

74 In the same vein, René Cassin asks himself the following question: “Is it not well
founded to say that the right to life is made up not only of the right not to be murdered
or not to be arbitrarily condemned to death, but also the right to, through work, con-
tribute to production, and receive food, accommodation, clothes etc. which correlate?”,
in CassiN, R.: «La Déclaration Universelle...», op. cit., pp. 285 and 286.
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Advancing with this wide concept of the right to life’>, we have come
to the point where third generation human rights (that is, the right to
development, to peace, to the environment, or to humanitarian aid)
are the corollary of the right to life and to security’®. The right to life
would therefore become a true synthesis-right, a right which is situated
at the foundation of all human rights, reinforcing their indivisibility and
interdependence.

Article 4, for its part, prohibits slavery and the slave trade in all its
forms thus culminating a process which had been initiated with the
General Act of the Brussels Conference in 1890, the Convention of
Saint-Germain-en-Laye of 1919, and the Geneva Convention of 1926.
This was a provision which did not pose many problems as regards its
drafting and inclusion in the Universal Declaration of Human Rights
given that there existed a fairly generalised consensus as regards slavery
in all its forms as an attack on basic human rights’’. Nevertheless, de-
spite the fact that many notable advances have been made in the field,

7> 0On this topic, see B.G. Ramcharan’s interesting comments concerning the differ-
ent dimensions which should be applied to the right to life, in RAMCHARAN, B.G.: «The
Concept and Dimensions of the Right to Life», in RamcHARAN, B.G. (Ed.): The Right to
Life..., op. cit.,, pp. 1-32. In the same vein, the Uruguayan Gross Espiell has defended
the value of making the distinction between the “right to life” and the “right to live”,
in Gros EspieLL, H.: “The Right to Life and the Right to Live”, in Essais sur le concept de
“droit de vivre”. En mémoire de Yougindra Khushalani, Bruylant, Bruxelles, 1988,
pp. 43-53.

76 As Gros Espiell has stated regarding respect of the right to development, this right
“results form or is a consequence of the recognition... of economic, social, and cultural
rights, and in particular the right to life, which necessarily implies the right to live in a
full and integrated manner”; see Gros EspieLL, H.: «El derecho al desarrollo como un
derecho de la persona humana», in Seminario sobre proteccién y promocion internac-
ional de los derechos humanos. Universalismo y Regionalismo, Caracas, 31 de July a 4
de August de 1978, p. 11; TikHoNov, A.A.: “The Inter-Relationship Between the Right to
Life and the Right to Peace”, in RAmcHARAN, B.G. (Ed.): The Right to Life..., op. cit.,
pp. 97-113; BeTTAT, M.: “L'accés aux victimes: droit d'ingérence ou droit d'assistance?”,
in Law in Humanitarian Crises. Access to Victims: Right to intervene or Right to receive
humanitarian assistance?, Vol. Il, Office for Official Publications of the European Com-
munities, Luxembourg, 1995, p. 14.

77" Concerning this issue, we cannot forget that the International Court of Justice, in
referring in its pronouncement on the Barcelona Traction incident of 5 February 1970 to
the “obligations of States towards the international community as a whole”, or obliga-
tions erga omnes, mentioned as an example of these obligations “the principles and
rules concerning the basic rights of the human person, including protection from slav-
ery”, ClJ, Recueil, 1970, p. 31. As we can see, the practice of slavery would have ac-
quired the status of a ius cogens norm, as a result there could have been no agreement
in opposition on the part of States, according to Articles 53 and 54 of the Vienna Con-
vention on the Law of Treaties.
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“many parts of the world are still experiencing diverse forms of slavery
or servility, and a trade in human beings continues to exist not only in
Africa, but also in Asia and some parts of Latin America”’8. Therefore
slavery and practices analogous to it, remain problems which both
States and the international community have to face up to. This meant
that, in the sphere of the United Nations, the Commission on Human
Rights created the Working Group on Contemporary Forms of Slavery
in the mid-1980s. This group has analysed different situations, which
are still widespread, and which can be classed as new forms of slavery.
Among them, the working group has highlighted the sale of children,
child prostitution, the use of minors in pornographic publications, the
exploitation of child labour etc.”?, which are all situations which de-
mand urgent attention.

Article 5 is dedicated to establishing that “no one shall be sub-
jected to torture or to cruel, inhuman or degrading treatment or
punishment”. Clear proof of the fact that the international commu-
nity considers the right not to have to experience any kind of torture
or cruel, inhuman, or degrading treatment to be one of the funda-
mental rights comes from the huge legal development which Article
5 of the Universal Declaration has undergone both on regional and
international levels%. However, despite legal and institutional devel-
opments, we should underline the fact that unfortunately torture
continues to be a widespread practice used in many parts of the
world8?,

The right of all human beings “to recognition everywhere as a per-
son before the law” is consecrated in Article 6 of the Declaration, thus
prohibiting the formerly common practice of the civil death of a per-

78 Mora RoJas, F.: «Articulo 4», in AsocIACION COSTARRICENSE PRO-NACIONES UNIDAS: La
Declaracion Universal de Derechos Humanos..., op. cit., p. 42.

79 0n the work done by this work group, see AsseN, N.M.: «Article 4», in Eibg, A,;
ALFREDSSON, G; MELANDER, G.; ReHoF, L.A. and Rosas, A. (Eds.): The Universal Declaration
of Human Rights: A Commentary, op. cit., pp. 98 ff.

80 Within the universal sphere we have the Declaration of the General Assembly of
the United Nations of 9 December 1975, concerning the protection of all persons from
being subjected to torture and other cruel, inhuman, or degrading treatment or punish-
ment; the International Convention of 10 December 1984 against torture and other
cruel, inhuman, or degrading treatment or punishment. Additionally, on a regional level
we have the European Convention of 26 November 1987 for the prevention of torture
and of inhuman or degrading treatment or punishment, as well as the Inter-American
Convention of 9 December 1985 to prevent and punish torture.

81 Given the seriousness of the situation as regards torture, in 1985 the Commission
on Human Rights of the United Nations, by virtue of its resolution 1985/33, appointed a
Special Rapporteur on Torture.
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son, or the degradation of a person to a mere object, by depriving
them of their status as a person before the law82.

Article 7, for its part, is the one dedicated to establishing the princi-
ple of equality before the law and of non-discrimination®. Under this
provision:

“all are equal before the law and are entitled without any discrimina-
tion to equal protection of the law. All are entitled to equal protec-
tion against any discrimination in violation of this Declaration and
against any incitement to such discrimination”.

Article 8 of the Declaration recognises that “everyone has the right
to an effective remedy by the competent national tribunals...” for the
defence of their fundamental rights, recognised “by the constitution or
by law.” Another significant provision is Article 9, which states that “no
one shall be subjected to arbitrary arrest, detention or exile”84. In rela-
tion to the two previous provisions is Article 10, which states that “eve-
ryone is entitled in full equality to a fair and public hearing by an inde-
pendent and impartial tribunal...”; in other words, this provision
recognises the famous right to due process. Obviously, the independ-
ence and impartiality of the judiciary is a fundamental element concern-
ing the effective enjoyment of the fundamental rights and freedoms en-
shrined in the provisions under discussion. On this subject it has been
said that these Articles “could never have full significance and validity
without a truly independent and impartial judiciary”®. Finally, and along
exactly the same lines as Articles 8, 9, and 10, Article 11 enshrines the

82 On this issue, see BoGDAN, M.: «Article 6», in EIDE, A.; ALFREDSSON, G.; MELANDER, G.;
Reror, L.A. and Rosas, A. (Eds.): The Universal Declaration..., op. cit., pp. 112 ff.

83 This general principle of non discrimination has been extensively developed and
made more specific by the normative work undertaken under the auspices of the United
Nations. Among the most significant achievements the following can be highlighted:
the Convention of 14 December 1960 regarding the fight against discrimination in edu-
cation; the International Convention of 21 December 1965 concerning the elimination
of all forms of racial discrimination; and the Convention of 18 December 1979 concern-
ing the elimination of all forms of discrimination against women.

84 Nevertheless, arbitrary detention continues to be a fairly widespread practice
throughout the international community, as can be seen from the fact that through the
1991/42 Resolution of 5 March 1991, the Commission on Human Rights proceeded to
create a Working Group on Arbitrary Detention. According to its mandate, this group
can "“investigate cases of detention imposed arbitrarily or otherwise inconsistently with
relevant international standards set forth in the Universal Declaration of Human Rights
or in the relevant international legal instruments...".

85 MonTErRO CASTRO, J.A.: «Articulos 9, 10 y 11», in AsoCIACION COSTARRICENSE PRO-NA-
CIONES UNIDAS: La Declaracion Universal..., op. cit., p. 75.
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principle of presumption of innocence®, as well as the principle of non-
retroactivity of criminal law®”.

As can be seen, all of these provisions which deal with rights direct-
ly related to the personal and civil sphere of the individual seek to es-
tablish and perpetuate the “rule of law” which is mentioned in the
Preamble to the Universal Declaration. To conclude, democracy and re-
spect for the basic rules of the rule of law are indispensable for the
construction of an environment of rights and freedoms®8.

2.2.2. RIGHTS OF THE INDIVIDUAL IN RELATION TO THE GROUPS OF WHICH HE OR SHE
IS A PART (ARTICLES 12 TO 17)

This second of the columns which form the principal foundations
of the Universal Declaration of Human Rights is made up of those
rights and freedoms which refer to the relationships of the individual
with the different social groups of which he or she is necessarily a
member. Hence Article 12 protects people’s private and family life, stat-
ing that “no one shall be subjected to arbitrary interference with his
privacy, family, home or correspondence, nor to attacks upon his hon-
our and reputation...”. In order to protect this right, Article 12 states
that “everyone has the right to the protection of the law against such
interference or attacks”.

Article 13 sets out the right to freedom of movement and that of
residence as well as the right to freely leave the country one is in. Ac-
cording to the first section of this provision, “everyone has the right to
freedom of movement and residence within the borders of each State”,
and the second states that “everyone has the right to leave any country,
including his own, and to return to his country”. As we can see, this pro-
vision sets out the right of all people to move and freely set up residence
within a State, regardless of whether they are a national of that State. In
other words, once a person has legally entered a State, that person has
the same rights as a national as regards residence and free movement.
Similarly, the same Article recognises the right of all people to leave the

86 In its first paragraph, Article 11 states that “everyone charged with a penal of-
fence has the right to be presumed innocent until proved guilty according to law in a
public trial at which he has had all the guarantees necessary for his defence.”

87 For its part, Article 11.2 states that “no one shall be held guilty of any penal offence
on account of any act or omission which did not constitute a penal offence, under nation-
al or international law, at the time when it was committed. Nor shall a heavier penalty be
imposed than the one that was applicable at the time the penal offence was committed”.

88 On the interaction between democracy and human rights, see ROLDAN BARBERO, J.:
Democracia y Derecho Internacional, Civitas, Madrid, 1994, in particular pp. 119 ff.

© University of Deusto - ISBN 978-84-9830-813-6



192 INTERNATIONAL HUMAN RIGHTS LAW IN A GLOBAL CONTEXT

country in which they find themselves, even if this happens to be their
own country. As Alejandro Etienne Llano has said, “this right to emigra-
tion can only be effective as far as facilities for immigration and free
movement exist, both within and through other States®. But this last
right is not mentioned in Article 13 of the Universal Declaration. There-
fore, the right to leave one’s country exists, but there is not a correspond-
ing obligation on other States to welcome that person.

This provision, as was to be expected, brought about significant dis-
cussions between States given that they found themselves facing a deli-
cate problem which affects one of the main issues of sovereignty, namely
how to establish rules which permit a person to freely leave a State, and
as regards whether a State is under the obligation to accept his or her
entry. On this matter the representative of the Soviet Union, supported
by the delegates from the Ukraine, Belarus, and Saudi Arabia®, stated
that the adoption of Article 13 put Article 2.7 of the United Nations
Charter in danger; this is a provision which establishes the principle of
non-intervention in affairs which fall essentially under the domestic juris-
diction of States. In addition, this provision in accordance with the opin-
ions of Mr. Paulov (USSR), deliberately ignored the right of every State to
freely regulate the movement of people both within its territory, and at
exit points on borders. The huge restrictions which former socialist bloc
countries used to place both on free movement within the country and,
more significantly, on exiting the country, are well known?".

Along the same lines, Article 14 is devoted to the recognition of
the right to asylum, stating that “everyone has the right to seek and to
enjoy in other countries asylum from persecution”. As we can see, this
Article 14 establishes the right of all people who find themselves facing
persecution to seek asylum. What it does not establish, unfortunately
for those who are asylum seekers, is the obligation on countries to re-
ceive those seeking asylum; this, according to some, deprives this right
of any real effectiveness®?. The provision of asylum, therefore, is de-
fined as an "“optional act, not a duty whose fulfilment is obligatory for
States”?3. Additionally, this right to asylum has appropriate limitations,

89 LLaNo, A.E.: La proteccion de la persona humana en el Derecho Internacional...,
op. cit., p. 73.

90 These and other opinions can be found in VErbooT, A.: Naissance et Signification
de la Déclaration..., op. cit., pp. 147 ff.

91 GRAHL-MADSEN, A.: «Article 13», in EIDE, A...: op. cit., p. 210.

92 [1ANO, A.E.: La proteccidn de la persona humana..., op. cit., p. 75.

93 TiNoco Casapo, L.D.: «Articulo 14», in AsocIACION COSTARRICENSE PRO-NACIONES UNI-
DAS: op. Cit., p. 97.
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as is established in Article 14.2. According to this provision, “this right
may not be invoked in the case of prosecutions genuinely arising from
non-political crimes or from acts contrary to the purposes and princi-
ples of the United Nations”.

Article 15 recognises the right of all people to have a nationality of
which they cannot be arbitrarily deprived, and also the right to change
nationality®®. This is an important right given that nationality is, in many
cases, the condition for the enjoyment of some of the rights recognised
in the Universal Declaration of Human Rights. Above all, the objective
of this Article 15 is to avoid statelessness, or the legal situation in
which a person holds no nationality®>.

The following Article, the sixteenth, is a little more controversial,
proclaiming as it does the right to marriage without restriction®, and to
found a family, classing this as “the natural and fundamental group unit
of society”. The Article also states the equality of men and women as
regards marriage®’. This is a controversial provision because some of the
delegations from Muslim countries present at the discussions leading to
the approval of the Universal Declaration of Human Rights expressed a
certain amount of reserve concerning the topic, mainly motivated by
cultural and religious factors. This led to the abstention of Saudi Arabia
at the final vote on the Universal Declaration because it was not totally
satisfied with the final text of Articles 16 and 18, which will be com-
mented on below. This reserve on the part of the Muslim world was ba-
sically due to their particular way of seeing the roles of men and of
women in society, and because of the role played by religion in their so-

9 Article 15: 1. Everyone has the right to a nationality.

2. No one shall be arbitrarily deprived of his nationality nor denied the right to
change his nationality.

9 A United Nations development of this Article 15 was made through the Conven-
tion on the Reduction of Statelessness, 30 August 1961.

% |t may seem strange that the right to marriage is recognised in the Declaration;
nevertheless, this can be understood through an analysis of its historical significance:
the Second World War had demonstrated the risks of State planning of family life, with
discriminatory criteria on the basis of race, nationality, or religion (a ban on marriages
between Germans and those who had ancestry which was a quarter or more Jewish...),
in PERez VARGAS, V.: «Articulo 16», in AsoCIACION COSTARRICENSE...: op. Cit., p. 108.

97 Article 16: 1. “Men and women of full age, without any limitation due to race,
nationality or religion, have the right to marry and to found a family. They are entitled to
equal rights as to marriage, during marriage and at its dissolution.

2. Marriage shall be entered into only with the free and full consent of the intending
spouses.

3. The family is the natural and fundamental group unit of society and is entitled to
protection by society and the State”.
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cieties. As an Islamic commentator on the Universal Declaration has
stated, Article 16 contains many parts “which directly contradict Islamic
teaching and which, therefore, are totally unacceptable for Muslims" 28,
The fact is that Islam forbids marriage between a Muslim and someone
of another religion, which contradicts the first paragraph of Article 16,
which states that men and women have the right to marry “without
any limitation due to race, nationality or religion”. Similarly, natural
equality between men and women does not exist in Islam which be-
lieves that nature made them differently and therefore their roles in so-
ciety will also be different. Finally, Islam only accepts divorce when it is
requested by the man, and not by the woman, and so it cannot accept
that, as Article 16.1 states, men and women should have the same
rights “at [the] dissolution [of the marriage]”?°. As we can see, Islam
guestions one of the basic foundations of the Universal Declaration,
namely the principle of non-discrimination.

Following on from this analysis, we should remember that some of
the provisions of the Declaration, especially Article 16 which is dis-
cussed above, can pose certain problems as regards their universal ac-
ceptance. On this subject, Philip Alston has mentioned “the importance
of being culturally sensitive in our interpretation and application of
some of the norms [contained in the Declaration]”, particularly refer-
ring to Article 16 and its statement that the family is “the natural and
fundamental group unit of society” 1%, It is possible that this is true in
the Western world, but, as we leave behind this world, both culturally
and anthropologically, it is very possible that the truth of this statement
diffuses, and begins bit by bit to lose its clarity. For example, the way of
understanding the family in certain parts of Africa is nothing like the
Western concept of the family, which is based on the nuclear family'01,

98 TABANDEH, S.: A Muslim Commentary of the Universal Declaration of Human
Rights, F.T. Goulding& Company Limited, London, 1970, p. 35.

9 A detailed analysis of Islamic reservations as regards Article 16 of the Universal
Declaration can be found in TaBanpeH, S.: A Muslim Commentary..., op. cit., pp. 36 ff.

100 Arston, P «The Fortieth Anniversary of the Universal Declaration of Human
Rights: A Time More for Reflection than for Celebration», in Human Rights in a Pluralist
World..., op. cit., pp. 7 and 8. Similarly, there have been feminist opinions expressed
against this strong declaration in favour of the family. Such declarations in favour of the
family tend to go against the rights of women, given that through them they are not
accorded rights as individuals, but only as mothers or housewives; on this issue, see
MoRrsINK, J.: “Women’s Rights in the Universal Declaration”, op. cit., pp. 239 ff.

101 Regarding conceptions of human rights in Africa concerning cultural, ideological,
and legal issues, see. MoTALA, Z.: “Human Rights in Africa: A Cultural, Ideological and
Legal Examination”, Hastings International and Comparative Review, Vol. 12, no. 2,
winter 1989, pp. 373-410.
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We must conclude that this issue is one which brings up the controver-
sial and thorny issue of the universality of the human rights enshrined
in the Declaration.

Another incredibly conflictive issue regarding Article 16 of the
Universal Declaration was the question of divorce, given that some
delegations from Catholic countries could not accept an express men-
tion of the possibility of divorce'?. In the end, due to pressure from
those countries which included divorce in their legislation, the Catho-
lic countries had to accept an indirect mention of divorce in Article 16
which establishes that “men and women... are entitled to equal
rights as to marriage, during marriage and at its dissolution” (empha-
sis added).

Completing this section, Article 17 is devoted to recognition of the
right to property. Following bitter arguments and intense discussion be-
tween the many delegations from the socialist bloc and from the capi-
talist nations, a form of consensus was reached regarding the formula-
tion of this right. The right to property was established as follows: the
first paragraph of Article 17 states that “everyone has the right to own
property alone as well as in association with others”, with the second
paragraph stating that “no one shall be arbitrarily deprived of his prop-
erty”; in other words, the right to property is not seen as an absolute
right —under certain circumstances it is possible to legitimately deprive a
person of his or her property'®3. As we can see, the consensus was that
individual and collective property are recognised, which was an attempt
to include both Western and Eastern views on the matter. However,
true consensus was still far from being reached as can be seen from the
fact that, when the two International Covenants on human rights were
approved in 1966, the right to property was not explicitly mentioned in
either of them.

2.2.3. PourmicaL RIGHTS AND FREEDOMS (ARTICLES 18 TO 21)

The first section, as we have seen, was made up of civil rights and
freedoms, indispensable for the “rule of law”; this concept should also,
undoubtedly, be able to count on rights and freedoms of a political na-
ture. Along these lines, Article 18 enshrines the recognition of the

102 Mr. Vanistendael's opinions on the matter are significant; he stated that “if the
Declaration proclaimed the right to dissolve marriage, it would be unacceptable for hun-
dreds of millions of Christians in countries that were members of the United Nations”,
quoted in MoRrsINK, J.: “Women's Rights...”, op. cit., p. 246.

103 ALFREDSSON, G.: “Article 17", in EiDE, A...: op. cit., p. 256.
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“right to freedom of thought, conscience and religion”'%. As before,
there were problems for some of the delegations from Islamic coun-
tries, this time regarding recognition of freedom of religion and free-
dom to change religion. This reservation from Islamic countries led to
Saudi Arabia’s abstention'>. As René Cassin has stated regarding the
position of the Islamic countries, especially that of Saudi Arabia, “it is
difficult to demand that theocratic regimes based on a particular reli-
gion proclaim the possibility of the individual to elude it" 1.

Another basic right needed for the establishment of a democratic
regime of law is the “right to freedom of opinion and expression”
mentioned in Article 19 of the Declaration'’. And for its part, Arti-
cle 20 recognises the right of all people “to freedom of peaceful as-
sembly and association”, continuing in its second paragraph by stating
that “no one may be compelled to belong to an organisation”.

The last of the provisions in this section is the one aimed at estab-
lishing the right to participation in politics. Due to its importance for
the establishment of a democratic society, Article 21 of the Universal
Declaration is reproduced in full below:

1. "Everyone has the right to take part in the government of his
country, directly or through freely chosen representatives.

2. Everyone has the right of equal access to public service in his
country.

3. The will of the people shall be the basis of the authority of gov-
ernment; this will shall be expressed in periodic and genuine elections
which shall be by universal and equal suffrage and shall be held by
secret vote or by equivalent free voting procedures.”

104 As Article 18 of the Declaration states, “everyone has the right to freedom of
thought, conscience and religion; this right includes freedom to change his religion or
belief, either alone or in community with others and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance”.

105 Similarly, Egypt demanded that its reservations figure as a sine qua non condition
for its affirmative vote concerning the whole of the Universal Declaration, for the same
reasons. On the reservations of certain Islamic countries regarding Articles 16 and 18,
see VERDOOT, A.: Naissance et Signification de la Déclaration Universelle des Droits de
I"'Homme..., op. cit., p. 77. The theological theories underlying this refusal of the possi-
bility to change religion can be found in TaBANDEH, S.: A Muslim Commentary of the Uni-
versal Declaration..., op. cit., pp. 70 ff.

106 CassiN, R.: “La Déclaration Universelle et la mise en ouvre des droits de I'hom-
me”..., op. cit., p. 287.

197 This Article states that “everyone has the right to freedom of opinion and ex-
pression; this right includes freedom to hold opinions without interference and to
seek, receive and impart information and ideas through any media and regardless of
frontiers”.
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As we can see, this provision clearly expresses the liberal and demo-
cratic credo favoured by Western countries which is based on the prin-
ciples of popular sovereignty and political participation’®8. However,
this democratic credo posed problems regarding the acceptance of all
its consequences for delegations from the Socialist bloc, and for certain
Third World countries. Again, this right must be flexibly interpreted in
order for it to be able to contain concepts of democracy present in cul-
tural environments different to that of the West'%.

2.2.4. Economic, SociaL AND CULTURAL RIGHTS (ARTICLES 22 TO 27)

We will now deal with the group of rights that was a true innova-
tion as regards the international protection of human rights. Until the
time of the drafting of the Declaration, no international text had col-
lected together what we call second generation human rights. As the
Belgian representative at the discussions leading to the approval of the
Universal Declaration said, “... it is only after Article 22 that we really
made innovations concerning human rights”'"°. The Universal Declara-
tion of Human Rights thus became “the first international legal text to
create a fully comprehensive catalogue of human rights” ", However,
this should be looked at in conjunction with the American Declaration
of the Rights and Duties of Man, approved a few months before the
Universal Declaration in May 1948; this was a document which took in
economic, social, and cultural rights. Also, this recognition of second
generation rights was a more vigorous recognition than the one which
appears in the Universal Declaration; this has been highlighted as one
of the principal differences between the two texts''2,

198 \/oLio JimENEZ, F.: “Articulo 21", in ASOCIACION COSTARRICENSE...: Op. Cit., p. 149.

199 An interesting analysis of the concept of political power in African societies can
be found in MATALA KaBaANGU, T.: El poder por el poder en Africa, Servicio Central de
Publicaciones del Gobierno Vasco, Vitoria-Gasteiz, 1996. See also Kumapo, K.: “Africa
and the Universal Declaration of Human Rights”, in The Universal Declaration of Human
Rights: Its Significance in 1988, Report of the Maastricht/Utrecht Workshop..., op. cit.,
pp. 55-60.

110 See the text reproduced in GonzALez, N.: “;Hacia una nueva Declaracion de Dere-
chos Humanos?”, in El derecho al desarrollo o el desarrollo de los derechos, Editorial
Complutense, Madrid, 1991, p. 378.

1 SoMmMERMANN, K-P: “El desarrollo de los derechos humanos desde la Declaraciéon
Universal de 1948", in Ptrez LuRo, A-E. (Coord.): Derechos Humanos y Constitucionalis-
mo ante el Tercer Milenio, Marcial Pons, Madrid, 1996, p. 98.

12 For Gros Espiell, the American Declaration “enumerates with more precision the
economic, social and cultural rights, which the Universal Declaration summarizes”
(Arts. 22 to 27)», in GRros EspiELL, H.: “La Declaracién Americana...”, op. cit., p. 51.
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However, the inclusion of these economic, social, and cultural rights
in the text of the Universal Declaration of Human Rights was far from
peaceful. As we have already shown, these rights were mainly support-
ed by Latin American and Socialist countries, while Western countries
were less enthusiastic about their inclusion. In the end, after some sig-
nificant hurdles, equilibrium was reached in the Universal Declaration
between civil and political rights, and economic, social and cultural
rights, which could be said to be one of the greatest achievements of
the Declaration. René Cassin’s input was fundamental to this process; it
can be stated without doubt that it was thanks to his intellectual tal-
ents and negotiation skills that the huge problems and reservations on
the topic were overcome. As Albert Verdoot has said with regards to
Professor Cassin’s significant input,

“this latter person is taking advantage of his past as an eminent
jurist, and of his special abilities to conciliate the liberal tendencies of
the French Declaration of 1789 and the socialist tendencies of mod-
ern constitutions, especially those of the USSR. He managed to keep
both traditional rights and the new economic and social rights in the
Universal Declaration” 3,

Even so, and despite all the efforts carried out to strike a balance
between the two categories of human rights satisfactory for all, the
delegation from South Africa abstained in the final vote on the Univer-
sal Declaration of Human Rights due to the inclusion of economic and
social rights. For them, economic, social and cultural rights, which can-
not (in their opinion) be seen as fundamental rights, should never have
appeared in the text of the Declaration.

The most important provision in the list of economic, social and
cultural rights is, without doubt, Article 22, a type of chapeau''* arti-
cle, to use René Cassin’s term; in other words, it is a provision which
serves as a basis and a framework which marks out the guidelines for
all the articles discussed in this chapter. This Article is the one that rec-
ognises the right of all people to social security. As it states,

“everyone, as a member of society, has the right to social security
and is entitled to realization, through national effort and internation-

"3 VEroooT, A.: Naissance et Signification de la Déclaration Universelle..., op. cit.,
p. 49. Along the same lines, Eide and Alfredsson called René Cassin “an eminent drafts-
man with a deep social commitment...” in Eipg, A. and ALFREDSSON, G.: “Introduction”,
in EDE, A.; ALFREDSSON, G.; MELANDER, G.; ReHoF, L.A. and Rosas, A. (Eds.): The Universal
Declaration of Human Rights..., op. cit., p. 11.

114 On this topic, see René Cassin’s preface to VErDOOT, A.: op. cit., p. IX.
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al co-operation and in accordance with the organization and resourc-
es of each State, of the economic, social and cultural rights indispen-
sable for his dignity and the free development of his personality.”

Firstly, it is important to recognise the fact that this Article ac-
knowledges the right that every person has to social security. However,
it is equally significant that it considers economic, social, and cultural
rights to be “indispensable” for the dignity of the human being and
for the “free development of his personality”. These statements are of
crucial importance, and serve, once and for all, to support the “larger
freedom” of the preamble that was discussed above''>. Article 22
clearly and unequivocally sets out the indivisibility and interdepend-
ence of the two categories of human rights, namely those which are
civil and political, and those which are economic, social and cultural™'®.
Both categories of human rights must be adequately treated if there is
truly a desire to guarantee the full dignity of the human being. How-
ever in practice the divergences between the different conceptions of
human rights have continued, thus making a fully comprehensive defi-
nition of them very difficult. As Professor Cassese has, somewhat
sceptically, stated,

“the divergences are significant, and the diplomatic formulae with
which, as documentation shows, attempts have been made at over-
coming the differences between the opposing sides, have little value.
One of these formulae speaks of indivisibility and interdependence.
This is a comfortable phrase which serves to calm the discussion,
leaving things exactly as they were. In reality, the problems continue,
and the political and ideological confrontations are only postponed,
to reappear more fiercely at the first available opportunity” 7.

115 On this topic we have already discussed the enormous contribution of President
Roosevelt and his Speech on the Four Freedoms, in which he stated the need for eco-
nomic and social rights for an adequate concept of freedom. See JoHnson, M.G.: “The
Contributions of Eleanor and Franklin Roosevelt to the Development of International
Protection for Human Rights”, op. cit., pp. 20 ff.

116 The indivisibility and interdependence of human rights as a whole has been
strongly reaffirmed by many resolutions made by the General Assembly of the United
Nations; both the International Conference on Human Rights which was held in Teheran
in 1968, and that which took place in Vienna in 1993 have proclaimed this indivisibility
and interdependence, with the Vienna Declaration stating that all human rights “are in-
divisible and interdependent and interrelated”, Vienna Declaration and Programme of
Action, World Conference on Human Rights, Vienna, 14 to 25 June 1993, A/CONF.157/23,
of 12 of July 1993, paragraph 5.

17 Cassesg, A.: Los derechos humanos en el mundo contemporaneo..., op. cit.,
p.72.
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An example of these deep divisions, and of how difficult it is to suc-
cessfully overcome them in practice, comes from the negotiations in
the lead-up to the approval of an International Covenant on Human
Rights to complement the regulations of the Universal Declaration of
Human Rights. These discussions were begun as soon as the Universal
Declaration was adopted in 1948. However, the job could not be com-
pleted until 1966, eighteen years later, and the Covenants could not
come into force until 1976, a further ten years later. In addition, the
approval of one single Covenant which brought together all funda-
mental human rights was not possible. However now that the Cold
War has ended it is to be hoped that conflicts regarding the concept of
human rights will begin to dissipate’'®. Nevertheless, Philip Alston has
warned against “the clear endeavour to exclude economic and social
rights” from a clearer definition of human rights, a project which is
mainly being undertaken by the United States''®. As Martha H. Good
has said, in reference to President Roosevelt’s Four Freedoms and his
vigorous defence of economic and social rights, “more than forty years
later, however, there is not freedom from want throughout the world
or in the United States” 0.

Another element of Article 22 that it is important to highlight, and
which contributes to the general characterisation of economic, social
and cultural rights, is that these rights are dependent on “national ef-
fort” and “international co-operation”. If however State resources are
not sufficient, reinforcement through international co-operation
should be provided. When we are faced with second generation rights
we realise that they are rights which depend on all the resources
which States have, both economic and otherwise. These rights are not

"8 The situation is such that many countries from the former socialist bloc are join-
ing the Council of Europe, and are ratifying the European Convention of Human Rights
(1950). On the subject, see SAENzZ DE SANTA MARIA, M.P.: “Consejo de Europa y derechos
humanos: desarrollos recientes”, in Andorra en el ambito juridico europeo, XVI Jornadas
de la Asociacién Espafiola de Profesores de Derecho Internacional y Relaciones Internac-
ionales, Principado de Andorra, 21-23 September 1995, Marcial Pons, Madrid, 1996,
especially pp. 215 ff.

19 ALsTon, P «The Fortieth Anniversary of the Universal Declaration of Human
Rights...», op. cit., p. 6. Proof of this intent of exclusion can be found in the fact that
the United States has still not ratified the International Covenant on economic, social,
and cultural rights, and, even more worryingly, there do not appear to be any reliable
sources that indicate that it will do so at any point in the near future.

120 As the same author says, “American courts have never recognized any govern-
mental duty to provide welfare or subsistence benefits to citizens”, Goop, M.H.: «Free-
dom from Want: the Failure of United States Courts to Protect Subsistence Rights», Hu-
man Rights Quarterly, Vol. 6, 1984, p. 335.
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absolute but rather are characterised by progressivism; they depend
on available resources. Article 22 itself recognises that these rights de-
pend on “the organization and resources of each state”. The conclu-
sion we can reach is that, for enjoyment of economic, social and cul-
tural rights, there must be complementary national effort and
international co-operation, especially if we take into account the diffi-
culties faced by many Third World countries. In many of these, given
the scarcity of resources, the fulfilment of second generation rights re-
quires closer co-operation from industrialised countries. With this in
mind, we are currently witnessing the ‘divorce’ of developed countries
from under-developed countries as regards the concept of human
rights and the emphasis which should be placed on different rights. In
the wise words of Eide and Alfredsson, “there are indications that pre-
vious tensions between East and West are being replaced by increas-
ing differences between North and South”'?'. The debate concerning
the so-called third generation rights, or solidarity rights, which first ap-
peared in the 1970s, is proof of this growing tension'?2.

The next provision in this section devoted to second generation hu-
man rights is Article 23, which enshrines the right to work, to equal
pay and to just remuneration, as well as the right to freely join a trade
union. This right to work is complemented by Article 24, which deals
with the right to rest, leisure, a reasonable limitation of working hours,
and periodic holidays with pay. However, it should be taken into ac-
count that Articles 23 and 24 of the Universal Declaration “do nothing
more than enshrine, at the highest international level, principles which
were already being incorporated into the Conventions and Recommen-
dations of the ILO"123.

121 Epg, A. and ALFREDSSON, G.: «Introduction», in EDE, A.; ALFREDSSON, G.; MELANDER, G.;
Reror, L.A. and Rosas, A. (Eds.): The Universal Declaration of Human Rights..., op. cit.,
p. 12.

122 Third generation rights are a new variety of rights which have come about at
the hands of developing countries, and which emphasise their principle demands and
needs. As was foreseeable, these new rights have met fierce opposition from devel-
oped countries. Among these new rights, we can mention the right to development,
the right to environment, the right to humanitarian aid, the right to peace etc. There
exists extensive literature on the issue of third generation rights. Among others, see
URBE VARGAS, D.: La tercera generacion de derechos humanos y la paz, Plaza&lanes,
Bogotd, 1986; ALston, P.: “Conjuring up new human rights: a proposal for quality con-
trol”, American Journal of International Law, Vol. 78, 1984, pp. 607-621; MARKS, S.:
“Emerging Human Rights: a new generation for the 1980s?”, Rutgers Law Review,
Vol. 33, 1981, pp. 435-452.

123 AraUZ AGUILAR, A.: «Articulos 23 y 24», in AsoCIACION COSTARRICENSE.... op. Cit.,
p. 174.
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Another important provision is Article 25 which is devoted to the
recognition of an adequate standard of living for all human beings. As
we have seen previously, this provision should be examined in the light
of Article 3 of the Declaration. The fact is that, as Gonzalo J. Facio
rightly says, “in poor countries, the right to life is linked above all with
the possibility of attaining the necessary minimum for subsistence,
such as food, accommodation, health, education etc...”'?4. As Article
25.1 tells us:

“everyone has the right to a standard of living adequate for the
health and well-being of himself and of his family, including food,
clothing, housing and medical care and necessary social services, and
the right to security in the event of unemployment, sickness, disabili-
ty, widowhood, old age or other lack of livelihood in circumstances
beyond his control” 125

Article 26 is devoted to recognition of the right to education, and
sets out some of the principles applicable to this right. First, states the
Declaration, education should be free “at least in the elementary and
fundamental stages”. Secondly, this elementary education will be com-
pulsory. Finally, as regards higher education, access to it “shall be
equally accessible to all on the basis of merit”.

The second paragraph of Article 26 is of transcendental impor-
tance, given that it is where the objectives of education are established.
According to this provision:

“education shall be directed to the full development of the human
personality and to the strengthening of respect for human rights and
fundamental freedoms. It shall promote understanding, tolerance
and friendship among all nations, racial or religious groups, and shall
further the activities of the United Nations for the maintenance of
peace”.

As we can see, education, according to the view expressed in the
Universal Declaration, must clearly be aimed at the respect and the pro-
motion of human rights, tolerance, and peace’?®. It is here that the rel-

124 Facio. G.J.: "Articulo 22", in AsoCIACION COSTARRICENSE...: op. Cit., p. 166.

125 |n addition, and thanks to the influence of the Commission on the Status of
Women, presided over by Mrs. Begtrup, a second section was included in Article 25,
which is dedicated to special protection for motherhood and childhood, as well as social
protection for children whether they are born in or out of wedlock.

126 FunTERMAN, C.: “The Universal Declaration of Human Rights and the need for Hu-
man Rights Education”, in The Universal Declaration of Human Rights: its Significance in
1988, op. cit., pp. 41-44.
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evance of Human Rights Education'®” comes to the fore, as a funda-
mental means for the conversion of education systems into instruments
for the enjoyment and promotion of human rights, democracy, peace,
and development. This is exactly the view expressed in the 1993 Vienna
Declaration, which says that

“the World Conference on Human Rights reiterates that States are
duty-bound... to ensure that education is aimed at strengthening the
respect of human rights and fundamental freedoms. The World
Conference on Human Rights emphasizes the importance of incorpo-
rating the subject of human rights education programmes and calls
upon States to do so. Education should promote understanding, tol-
erance, peace and friendly relations between the nations and all
racial or religious groups... Therefore, education on human rights
and the dissemination of proper information... play an important role
in the promotion and respect of human rights..."” %8,

With regards to this huge importance afforded to human rights ed-
ucation, it has been argued that this education has become a true hu-
man right in itself, namely the right to human rights education?°.

Finally, the last element of the right to education appears in para-
graph three of Article 26 of the Universal Declaration, establishing
the “prior right” of parents “to choose the kind of education that
shall be given to their children”; it proclaims the principle of parental
freedom to choose the education system they want their children to
be part of'3°,

The next provision, Article 27, establishes the right of all people to
participate in the cultural life of the community, as well as the right to
take advantage of it, while also protecting the copyright. The first para-
graph of this Article states that “everyone has the right freely to partici-
pate in the cultural life of the community, to enjoy the arts and to share

127 As regards Education in Human Rights, many materials have appeared in recent
years, and they aim to promote and extend this education. Among others ANDREOPOU-
Los, G.J. and CLAupe, R.P. (Eds.): Human Rights Education for the Twenty-First Century,
University of Pennsylvania Press, Philadelphia, 1997; INSTITUTO INTERAMERICANO DE DERECHOS
Humanos: Educacion en Derechos Humanos. Texto Autoformativo, IIDH, San José, 1994;
AMNISTIA INTERNACIONAL: Educacion en Derechos Humanos. Propuestas Didacticas, Los Li-
bros de la Catarata, Madrid, 1995.

128 Vienna Declaration and Programme of Action, World Conference on Human
Rights, Vienna, 14 to 25 June 1993, para. 33.

129 ALFReDSSON, G.: “The Right to Human Rights Education”, en Eibe, A.; KrAusg, C.
and Rosas, A. (Eds.): Economic, Social and Cultural Rights, Martinus Nijhoff Publishers,
Dordrecht, 1995, pp. 213-227.

130 ARaJARVI, P: “Article 26", en EiDg, A...: op. cit., p. 411.
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in scientific advancement and its benefits”. As we can see, this section
attempts to introduce cultural rights as a separate and quite different
category. However it should be made clear that, as the majority of au-
thors agree, little attention is given to cultural rights in the Universal
Declaration, despite the fact that there were serious attempts for them
to play a more significant role'3'. One of the more important reasons
for this lack of interest in cultural rights seems to have been the choice
to reject the inclusion of minority rights in the Declaration'®?, in signifi-
cant contrast to the attention paid to minority rights at the time of the
League of Nations. The fact is that whether to include minority rights in
the Universal Declaration was one of the most controversial issues dis-
cussed during the drafting of the document'33. The strongest opposi-
tion came from the Western countries and particularly Latin America;
this latter opposition was due to the fact that the Latin Americans con-
sidered that they did not have any minorities, either indigenous or na-
tional. This has been criticised by many'4, as it attempted to deny the
reality of the existence of minorities and indigenous peoples, the true
absent humanity'3> in the process of drafting the Universal Declaration
of Human Rights; this, in turn, posed problems regarding the supposed
universality of the document’3é. The States present assumed “the right
to decide not only concerning themselves, but also concerning the to-
tality of peoples in the world... For the time being, they assumed the
majority of humanity to be incapable of taking immediate control of
their own rights”'37. In the end, as we know, the absence of minority

131 Regarding this issue, it is interesting to highlight the contribution of the American
Anthropological Association, whose Executive Committee made a presentation in 1947
to the Commission in charge of producing the Universal Declaration, using a text which
argued for recognition of the importance of the rights of cultural groups. See the text in
“Statement on Human Rights submitted to the Commission on Human Rights”, Ameri-
can Anthropologist, Vol. 49, no. 4, October-December 1947. However, it would appear
that this input was not particularly successful, given that it was not reflected in the final
text of the Declaration.

132 MELANDER, G.: “Article 27", in EIDE, A...: op. cit., p. 429.

133 Samnov, A.: Human Rights as International Consensus. The Making of the Univer-
sal Declaration..., op. cit., p. 91.

34 VaN Boven, T.: “40 Years of the Universal Declaration of Human Rights”, in The
Universal Declaration of Human Rights: Its Significance..., op. cit., p. 17.

135 This expression was coined by Bartolomé Clavero from Seville University, an ex-
pert on the rights of indigenous peoples; see CLavero, B.: “De los ecos a las voces, de
las leyes indigenistas a los derechos indigenas”, in Derechos de los Pueblos Indigenas,
op. cit., p. 37.

136 STavENHAGEN, R.: “The Universal Declaration: Cultural and Structural Constraints”,
in The Universal Declaration..., op. cit., pp. 71 ff.

137 CLAVERO, B.: «De los ecos...», op. cit., p. 37.
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rights is one of the principal lacunae of the Universal Declaration, a gap
which there have been attempts to fill as time has passed'38.

For its part, the second paragraph of Article 27 enshrines recogni-
tion of copyright, stating that “everyone has the right to the protection
of the moral and material interests resulting from any scientific, literary
or artistic production of which he is the author”.

So, as we have seen, the Universal Declaration of Human Rights
very significantly recognises the most important economic, social and
cultural rights, thus contributing to, or to least attempting to, the indi-
visibility and interdependence of the two generations of human rights.

2.2.5. RIGHTS THAT ESTABLISH THE LINKS BETWEEN THE INDIVIDUAL AND SOCIETY
(ARTICLES 28 TO 30)

René Cassin has called these provisions “the frontispiece of the
Universal Declaration”'3%, noting their tremendous importance. This
section sets out that “the full and free development of any person’s
personality is possible only when he or she forms part of a community
and observes his or her duties to it”'40. However, despite Professor Cas-
sin’s special emphasis on these articles, the truth is that they have been
given very little attention during the subsequent development of the
provisions of the Declaration; to some extent, these sections have been
the victims of “forgetfulness”; the fact that they have been forgotten
is a fully conscious decision given that people are not willing to accept
all the consequences which would come from a full and effective ac-
ceptance of these articles™’.

138 Regarding the rights of minorities, in 1966 the International Covenant on Civil and
Political Rights in its Article 27 established that “in those States in which ethnic, religious or
linguistic minorities exist, persons belonging to such minorities shall not be denied the right,
in community with the other members of their group, to enjoy their own culture, to profess
and practise their own religion, or to use their own language”. As regards the rights of in-
digenous peoples, the most important work has been done by ILO, with many different
Conventions on the subject. The most significant and recent are the Convention concern-
ing Indigenous and Tribal Peoples in Independent Countries, ILO Convention No. 169,
adopted on 27 June 1989, and the UN Declaration on the Rights of Indigenous Peoples,
adopted by the General Assembly of the UN on 13 September 2007, Resolution 61/295.

139 CassiN, R.: “La Déclaration Universelle et la mise en ouvre...”, op. cit., p. 278.

140 Eipe, A.: “The Universal Declaration in Space and Time"”, in Human Rights in a
Pluralist World..., op. cit., p. 19.

147 1t is very significant that, in the International Covenants of 1966, there is no
mention either to the rights of duties of the individual towards the community, nor to
Article 28, the Article which relates the enjoyment of human rights to the establishment
of a particular social and international order.
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The first of these provisions is Article 28, a human right which has
been described as “exceptional”42, and which sets out that:

“everyone is entitled to a social and international order in which the
rights and freedoms set forth in this Declaration can be fully real-
ized".

As we can see this Article proclaims the importance of the social
and international order for the satisfaction of human rights. In other
words, human rights will, on many occasions, depend on the prevailing
social order of a particular State as well as on the structure of the inter-
national order. For many Article 28 is the germ of what in the 1970s
was called the Structural Approach to Human Rights'#3. This Structural
Approach puts emphasis on the importance of both internal and inter-
national structures for the adequate enjoyment of human rights. It is
frequently political, social, economic or cultural structures, both inter-
nal and international, which hide behind the most serious violations of
human rights. And, as Mary Robinson, former United Nations High
Commissioner for Human Rights, has recalled:

“what is unacceptable... is the lack of equality in the world, the evi-
dent and unacceptable inequalities which deny people a reasonable
level of human rights, and which very often become violations of
their rights” 144,

Finally, Article 28 aims, in the opinion of Cassese, to highlight the
fact that the human rights recognised in the Universal Declaration “will
only be able to come into practice if a social structure that permits the
development of countries is set up, and if the international environ-
ment as a whole facilitates the economic take-off of the poor coun-
tries, and a major redistribution of wealth in developed countries” 14,

142 ABELLAN HoNRuBlA, V.o “Internacionalizacion del concepto y de los contenidos de
los derechos humanos”, in CENTRO PIGNATELLI (Ed.): Los Derechos Humanos, camino hacia
la Paz, Seminario de Investigacion para la Paz-Diputacién General de Aragén, Zaragoza,
p. 19.

143 Concerning the Structural Approach to Human Rights and the importance of in-
ternal and international order for human rights, see Van Boven, T.: “Human Rights and
Development. Rhetorics and Realities”, in Festschrift fir Felix Ermacora, E. Verlag, Stras-
bourg, 1988, pp. 575-587.

144 Interview with EL PAIS, 16 February 1998, p. 3.

145 CAssese, A.: Los derechos humanos en el mundo contemporaneo..., op. cit.,
p. 47. Not in vain, this Article 28 of the Universal Declaration of Human Rights is the ba-
sis for the emergence of third generation human rights, particularly the right to devel-
opment, given that this right argues for the legitimacy of individuals and peoples de-
manding a certain amount of economic, social, and cultural development.
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This right to a particular social order has been criticised by many writers
who have classed it as a utopian provision lacking in realism™®. In re-
sponse to these criticisms, Professor Gros Espiell has stated that

"utopian or not, this way of considering the issue is of profound
importance, not only theoretically, but also from a practical point of
view, because utopia has been, and is, in certain historical conditions,
an irreplaceable catalyst for the political, ideological, economic,
social, and legal progress and evolution of humanity”147.

The fact is that the serious problems of under-development, mis-
ery, illness, environmental destruction, etc. which three quarters of the
human race are suffering, constitute some of the most dangerous and
flagrant attacks on fundamental human rights. It is for this reason
that, based on Article 28 of the Universal Declaration'#®, the General
Assembly of the United Nations proclaimed the right to development
in 1986, declaring that it is “an inalienable human right by virtue of
which every human person and all peoples are entitled to participate
in, contribute to, and enjoy economic, social, cultural and political de-
velopment, in which all human rights and fundamental freedoms can
be fully realized” 4.

146 Professor Christian Tomuschat has even reached the point of doubting whether,
“from a realistic point of view, Article 28 should be kept... Rights of a purely utopian
nature probably contribute to discredit human rights; it is as if they are stories which
have nothing to do with reality”. See TomuscHaT, C.: “The Universal Declaration of Hu-
man Rights: Does it Need any Updating?”, op. cit., p. 79.

147 GRros EspiELL, H.: Estudlios sobre Derechos Humanos Ii..., op. cit., pp. 349 y 350.

148 As Clarence J. Dias has said on the topic, “the Universal Declaration of Human
Rights provides both the logic and the inspiration for the right to development... The
Declaration on the right to development, and subsequent efforts to realise the right to
development would be a glorious way of affirming the true universal values of the Uni-
versal Declaration”, Dias, C.J.: “From Self-Perpetuation of the Few to Survival with Dig-
nity of the Many: the crucial importance of an Effective Right to Development”, in The
Universal Declaration of Human Rights: Its Significance in 1988, Report of the Maas-
tricht/Utrecht Workshop..., op. cit., p. 24.

149 Declaration on the Right to Development, resolution 41/128, 4 December 1986.
We should take into account the fact that in the third paragraph of the Preamble of this
Declaration on the Right to Development, there is an express mention of Article 28 of
the Universal Declaration. In it, the General Assembly of the United Nations states that it
considers that “under the provisions of the Universal Declaration of Human Rights, eve-
rybody is entitled to a social and international order in which the rights and freedoms
set forth in that Declaration can be fully realized”. A detailed study regarding the right
to development and its link to Article 28 can be found in Gomez Isa, F.: El derecho al de-
sarrollo como derecho humano en el dmbito juridico internacional, Universidad de
Deusto, Bilbao, 1999.
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The first subsection of Article 29 is also important, fundamentally
because it gives us a different way of looking at human rights. This
new point of view makes reference to the duties that all people have
towards the community of which they are a part. According to this par-
agraph:

“everyone has duties to the community in which alone the free and
full development of his personality is possible”.

This paragraph must be analysed in conjunction with Article 1 of the
Declaration which, as has been shown above, sets out that all human
beings “should act towards one another in a spirit of brotherhood”. As
we can see, this means that the individual is not only faced with rights
regarding others, but also with certain obligations to the rest of the
community'°. It has been said that there is a complementary relation-
ship between rights and duties; they represent the two sides of the
same coin'™'. And the fact is that “it is evident that a legal order which
recognises and guarantees the rights of the human being can only exist
if those rights are integrated within a system that assures the harmoni-
sation of everyone’s rights. Each person’s rights cannot be unlimited,
given that they can only be rights if they co-exist with and respect the
rights of others”'32, In this regard, it is curious to see how, in the West,
the emphasis has been placed on people’s individual rights, practically
forgetting the existence of correlating duties, while in other cultural en-
vironments, such as that of Africa or Latin America, these duties are rel-
atively important. This explains why the Universal Declaration recognises
duties fairly discreetly, which is an “almost protocolary”'>3 acknowledg-
ment; thus, they only have a very modest role in the text. In order to see
what the opinions of the delegations from Western nations were, it is
useful to look at what the U.S. delegate, Eleanor Roosevelt, said at one
of the first sessions of the working group of the drafting committee. In

150 The most rigorous study on people’s duties towards the community is perhaps
the one written by the Special Rapporteur of the Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities, Erica-lrene A. Daes: The individual’s duties to
the community and the limitations on human rights and freedoms under Article 29 of
the Universal Declaration of Human Rights, E/CN.4/Sub.2/432/Rev.2.

151 OpsHaL, T.: “Articles 29 and 30. The Other Side of the Coin”, in EDE, A.; ALFREDS-
SoN, G.; MELANDER, G.; ReHoF. L.A. and Rosas, A. (Eds.): The Universal Declaration of Hu-
man Rights: A Commentary, Scandinavian University Press, Oslo, 1992, pp. 449-470.

152 GRos EspiELL, H.: Estudios sobre Derechos Humanos Il..., op. cit., p. 321.

153 BLAzQuEz, N.: “El recurso a la dignidad humana en la Declaracién Universal de
Derechos Humanos de las Naciones Unidas”, in Dignidad de la Persona y Derechos Hu-
manos, op. cit., p. 111.
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her qualified opinion, “the task which has been given to us is that of
proclaiming the fundamental rights and freedoms of the human be-
ing... not that of listing his duties” 14,

Explanations for the fact that the duties of the human being figure
so modestly in the Universal Declaration of Human Rights are, firstly,
the liberal individualism from which it takes its inspiration, an individu-
alism which fundamentally places the emphasis on the rights of the in-
dividual, to the detriment of any consideration of duties; and secondly,
the context in which the Declaration came about, one which was
marked by the horrors of the human rights violations that took place
during the Second World War. These meant that when it came to draft-
ing the Declaration, the main objective was to produce the widest pos-
sible catalogue of human rights. Another final reason was the motiva-
tion that came about as a result of the excesses committed by fascist
States which had placed particular emphasis on the duties of the indi-
vidual towards the community. These were some of the many reasons
why the role of duties was hugely minimised in the text of the Declara-
tion; it was as an antidote to future tyranny and excesses of power'>.

In the end duties were permitted to be included within the Universal
Declaration although in a much reduced form, as shown above. This in-
clusion of the duties people have towards their communities meant a
“rejection of eighteenth century individualism, because it asserts the or-
ganic connection between the individual and either the State or society”,
in other words “it constitutes a refinement of the classical natural rights
philosophy” 8. In short, the enshrinement of duties in the Universal Dec-
laration of Human Rights was one of the elements which contributed to
the transformation of the “liberal heart of the Declaration”'>’. As we
can see, the Declaration was inaugurating a new concept of human
rights in which, unlike the classic doctrine of human rights, the human
being is not completely isolated, but instead is seen as a member of soci-
ety. In other words, “in these new concepts man was not an isolated and

154 These words, due to the fact that there are not official minutes of the first work
group meetings, were recorded by René Cassin in CassiN, R.: “De la place faite aux de-
voirs de I'individu dans la Déclaration Universelle des Droits de I'Homme”, in Problémes
des Droits de I'Homme et de I'unification européene. Mélanges offerts a Polys Modinos,
Pedone, Paris, 1968, p. 481.

155 A thought-provoking consideration of all these explanations for the small role of
duties in the Declaration can be found in Mabiot, Y.: Considérations sur les droits et les
devoirs de ’'Homme, Bruylant, Bruxelles, 1998, pp. 111 ff.

156 MorsINK, J.: “The Philosophy of the Universal Declaration”, op. cit.,, p. 319.

157 ArGUEDAS, C.M.: “Articulo 30", in AsoclACiON COSTARRICENSE PRO-NACIONES UNIDAS:
La Declaracion Universal de Derechos Humanos. Comentarios y Texto, op. cit., p. 202.
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individualist monad, but rather a member of a collective towards which
he has a concrete obligation to maintain and improve it" '8,

Finally, in the spring of 1948, and due to pressure from the Social-
ist and Latin American countries, an agreement that duties would be
included just as they appear in Article 29.1 was reached. However it is
interesting to note how in the Preamble of the Universal Declaration,
in the ideological portico of this instrument, there is not a single refer-
ence to the duties of the human being, either to society or to their
peers. In this regard, the contrast with the Preamble of the American
Declaration of the Rights and Duties of Man, approved a few months
earlier on 2 May 1948, is enormous. The very title of this Declaration
is already indicative of the role it wants duties to play, as it is known
as the American Declaration of the Rights and Duties of Man. From
the start, the Preamble of the American Declaration provides a very
wide recognition of the duties of the human being, devoting the ma-
jority of its paragraphs to it. Due to the huge importance attributed to
duties in this Declaration, we shall reproduce here some of the sec-
tions of the Preamble which are most explicit in this regard. The first
paragraph states that “all men are born free and equal, in dignity and
in rights, and, being endowed by nature with reason and conscience,
they should conduct themselves as brothers one to another” (it
should be noted that, apart from the reference to nature, this sub-
section is identical to Article 1 of the Universal Declaration of Human
Rights). The second paragraph, for its part, states that “the fulfilment
of duties by each individual is a prerequisite to the rights of all. Rights
and duties are interrelated in every social and political activity of
man..."”. Further on, the following duties are proclaimed: to “serve
the spirit” (paragraph four); “to preserve, practice and foster culture”
(paragraph five); and, finally, “always to hold it [moral conduct] in
high respect” (paragraph 6). As we can see, duties play a primordial
role in the Preamble of the American Declaration of Human Rights,
completely unlike what can be seen in the Universal Declaration of
Human Rights. This has been highlighted as one of the main differ-
ences between the Universal Declaration and the American Declara-
tion, as well as the fact that the Universal Declaration does not in-
clude a clear list of human duties, whereas there is one in the
American Declaration’®.

158 HERNANDEZ VALLE, R.: “Articulo 29", in AsociacioN COSTARRICENSE PrRO-NACIONES UNI-
DAS: La Declaracion Universal..., op. cit., p. 197.

159 GRros EspiELL, H.: “La Declaracion Americana: raices conceptuales y politicas en la
Historia, la Filosofia y el Derecho Americano”, op. cit., pp. 42 ff.
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It is significant that this residual role played by duties in the Univer-
sal Declaration is not repeated in other international human rights in-
struments. We have already mentioned the American Declaration of
the Rights and Duties of Man, with its Preamble entirely devoted to
recognition of the link between rights and duties, and its second chap-
ter containing a list of all the different duties which bind the human
being, highlighting among these duties to society, duties between par-
ents and children, the duty to instruct, the duty of suffrage, the duty to
serve the community and the nation, the duty to pay taxes etc'®. Also
in America, the American Convention on Human Rights (1969) in its
fifth chapter devotes Article 32.1 to stating that “every person has re-
sponsibilities to his family, his community, and mankind”. But, without
doubt, the text which most significantly recognises the duties of the in-
dividual is the African Charter on Human and Peoples’ Rights (1981).
According to Etienne R-Mbaya “the emphasis placed on duties is prob-
ably explainable by the very concept of the individual in Africa, as well
as by the fact that there is now awareness of the state of under-devel-
opment in which African countries find themselves”'®'. Faithful to this
concept, its Preamble considers that “the enjoyment of rights and
freedoms also implies the performance of duties on the part of every-
one”. Similarly, the entire second chapter is devoted to recognition of
duties. Article 27 in its first subsection states that “every individual shall
have duties towards his family and society, the State and other legally
recognized communities and the international community”. However,
the most important provision as regards this is Article 29, a provision
which produces a true catalogue of human duties'®?,

160 The duties explicitly recognised in the American Declaration run from Article 29
to Article 38.

161 Mgava, E.R.: “Symétrie entre droits et devoirs dans la Charte Africaine des Droits
de I'Homme", in MeYEr-BiscH, P. (Dir.): Les devoirs de I’'Homme. De la reciprocité dans les
droits de I'hnomme, Editions Universitaires, Fribourg Suisse-Editions du CERF, Paris, 1989,
p. 49.

162 As shown in Article 29, the individual has the duty to:

Preserve the harmonious development of the family and to work for the cohesion
and respect of the family; to respect his parents at all times, to maintain them in case of
need;

Serve his national community by placing his physical and intellectual abilities at its
service;

Not to compromise the security of the State whose national or resident he is;

Preserve and strengthen social and national solidarity, particularly when the latter is
threatened;

Preserve and strengthen the national independence and the territorial integrity of his
country and to contribute to its defence in accordance with the law;
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In addition to duties, this Article 29 in its second paragraph also deals
with the limitations which should be established on fundamental rights
and freedoms. In other words rights should not be considered as abso-
lute but rather, according to circumstances, they will be susceptible to
some sort of limitation. When it came to setting some kind of limit to
those rights set out in the Universal Declaration, it was decided to choose
a general limiting clause, given that all rights, as long as they meet the
established requirements, can be limited. This option is different to that
used by the European Convention on Human Rights in 1950, the Inter-
national Covenant on Civil and Political Rights in 1966, or the American
Convention of Human Rights in 1969. In these treaties the technique
used was specific limiting clauses which means that only articles men-
tioned as such will be able to be the object of any limitation.

Once the possibility to limit rights had been set out in the Declara-
tion, the problem was to decide what circumstances would allow these
limitations to come into force. As regards this, the Universal Declaration
set out two general principles in Article 29.2:

1) The principle of legality, which holds that all limitations which are
to be placed on a right must be set up through law. As Article 29.2
states, “in the exercise of his rights and freedoms, everyone shall
be subject only to such limitations as are determined by law...".

2) The principle of a legitimate end, which sets out that all limita-
tions on a right recognised in the Declaration must have a legiti-
mate end. As legitimate ends, the Universal Declaration accepts
only the following: “securing due recognition and respect for
the rights and freedoms of others”, and “meeting the just re-
quirements of morality, public order and the general welfare in a
democratic society”. This setting out of legitimate ends which
might allow for limitations on rights is exhaustive, there is no
other reason, however appropriate it may seem, for any kind of
limitation of rights.

As regards the possibility of the derogation of human rights in ex-
ceptional or emergency situations, the Universal Declaration is com-

Work to the best of his abilities and competence, and to pay taxes imposed by law in
the interest of the society;

Preserve and strengthen positive African cultural values in his relations with other
members of the society, in the spirit of tolerance, dialogue and consultation and, in gen-
eral, to contribute to the promotion of the moral well being of society;

Contribute to the best of his abilities, at all times and at all levels, to the promotion
and achievement of African unity.
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pletely silent and is an aspect which has been criticised by jurists of
considerable prestige, such as Cecilia Medina'®3. This silence has re-
ceived many different doctrinal interpretations. At one extreme we
find Albert Verdoot, for whom the silence of the Declaration means
that none of the rights contained within it can ever be subject to dero-
gation'®. On the other hand, the majority are inclined to think that
this means that there exists the possibility that at least some of the
rights set out in the Declaration can be restricted in emergency situa-
tions'®>. However, as Alejandro Etienne Llano states, “some absolute
rights, such as the right to life or freedom of conscience cannot ever
be legitimately overcome or restricted'®®.

Finally, as Article 29.3 sets out, rights and freedoms can never be
exercised “contrary to the purposes and principles of the United Na-
tions”; in other words, human rights can never be used as justification
for any attempt to diminish the fundamental principles which underpin
the work of the United Nations Organisation.

To conclude this commentary, the last provision of the Universal
Declaration of Human Rights, Article 30, sets out a clause whose objec-
tive is to protect the rights and freedoms enshrined in the Declaration
in the case of foreseeable attacks from a State, an individual, or from
groups of people. As this subsection sets out, “nothing in this Declara-
tion may be interpreted as implying for any State, group or person any
right to engage in any activity or to perform any act aimed at the de-
struction of the rights and freedoms set forth herein”. In other words,
nobody can seek protection in the rights recognised in the Declaration
for any attempt against the Universal Declaration itself.

3. The Universality of the Universal Declaration of Human Rights

In the initial stages of the drafting process, the Declaration we are an-
alysing was known as the “International Declaration of Human Rights”.

163 Mepina, C.: “A 1988 Universal Declaration of Human Rights”, in The Universal
Declaration of Human Rights: Its Significance in 1988, Report of the Maastricht/Utrecht
Workshop..., op. cit., p. 66.

164 \eroooT, A.: Naissance et Signification de la Déclaration Universelle..., op. cit.,
p. 271.

165 See ORAA, J.: Human Rights in States of Emergency in International Law, Claren-
don Press, Oxford, 1996 (2nd. Edition).

166 ETIENNE LLANO, A.: La proteccion de la persona humana en el Derecho Internacio-
nal. Los Derechos Humanos, Trillas, México, p. 104.
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Only later, and as a result of a French proposal'®’, was its title changed,
becoming the Universal Declaration of Human Rights. René Cassin has
explained this change by saying that the Declaration “comes from the le-
gally organised community of all the peoples of the world and expresses
the common aspirations of all men”'88, It is certainly true that the Decla-
ration has a clear vocation for universality; in other words, it aims to
award human rights to everybody, without distinction of any kind. On this
subject it is worthwhile to remember Article 1. This provision states that
“all human beings are born free and equal in... rights”. As we can see
the Declaration is aimed at the human being, at all human beings, not to
any particular type of person. Similarly, the Declaration should be applica-
ble in all territories regardless of whether they have achieved independ-
ence or not. As Article 2.2 states on this issue in relation to the enjoyment
of human rights:

“everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status. Furthermore, no distinction shall be
made on the basis of the political, jurisdictional or international status
of the country or territory to which a person belongs, whether it be
independent, trust, non-self-governing or under any other limitation
of sovereignty”.

In other words, the human rights mentioned in the Declaration
should be in force in those countries which are still under colonial dom-
ination; colonial powers could not treat these nations as they had been
doing until the time of the drafting of the Declaration. As of this time
there were clear and precise standards which were also applicable in
these territories.

We have seen how the Declaration is universal due to its content.
And the fact is that, in the wise words of Albert Verdoot, “thanks to
[the Declaration], universal society sees its rights and freedoms protect-
ed which until this point were only set out in national constitutions.
The Universal Declaration was innovative in that, on a universal plane,
it formulated the rights which no national declaration or law has been
able to formulate except with reference to a specific country”16°.

167 On this issue it is necessary to return to René Cassin, who was, as we already
know, one of the most influential persons concerning the final draft and ideological pro-
file of the Declaration; see CassiN, R.: “La Déclaration Universelle...”, op. cit., pp. 279 ff.

168 CassiN, R.: op. cit., p. 279.

169 VErDOOT, A.: Naissance et Signification de la Déclaration Universelle..., op. cit.,
p. 318.
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Nevertheless, we should also be conscious of the fact that, al-
though the Declaration undoubtedly does have some aims towards
universality, not all of its provisions achieve this to the same extent'°,
As Alston has asserted, “any suggestion that all of the provisions of
the Universal Declaration are universally accepted, either in philo-
sophical or anthropological terms, is simply untenable”'’!. Some
more sceptical authors have even said that “universality is, for the
time being, a myth. That the observance of human rights is very dif-
ferent in different countries is a fact that nobody can deny... They are
understood in a different way...”"72. The fact is that, at the moment,
“the universal character of the idea of human rights... is beginning to
show symptoms of crisis”73. These criticisms come mainly from the
Islamic world and from Third World countries, who consider human
rights to be a predominantly Western idea which do not correspond
to their current demands and needs. Swords are still drawn as was
made clear at the last big international meeting on human rights. This
was the World Conference of Human Rights which took place in Vi-
enna in June 1993. At this Conference one of the principal objects
under discussion was that of the universality of human rights'74. The
Final Declaration of the Conference came to a conclusion which, in

170 Reference has already been made in other parts of this study to the problems
which Islamic states had with certain rights such as religious freedom or the considera-
tion that “the family is the natural and fundamental group unit of society” (Article 16.3
of the Declaration).

71 ALston, P “The Fortieth Anniversary of the Universal Declaration...’
p. 7.
172 Cassesg, A.: Los derechos humanos..., op. cit., p. 61.

73 0On the issue of the universality of human rights and its opposing theory of cul-
tural relativism, see the interesting essay by DunDEes ReNTELN, A.: International Human
Rights. Universalism Versus Relativism, Sage Publications, London, 1990.

174 Good proof that the positions were far from one another can be found through
comparison of the final documents of the Regional Meetings, which were produced in
preparation for the Vienna World Conference. The first was the African Regional Meet-
ing, which took place in Tunisia from 2 to 6 November 1992, Report of the Regional
Meeting for Africa of the World Conference on Human Rights, A/CONF.157/AFRM/14,
of 24 November 1992. The second was the Latin American and Caribbean Regional
Meeting, Report of the Regional Meeting for Latin America and the Caribbean of the
World Conference on Human Rights, A/ICONF.157/LACRM/15/, 22 January 1993. The
third was the Asian Regional Meeting, Report of the Regional Meeting for Asia of the
World Conference on Human Rights, A/CONF.157/ASRM/8, 7 April 1993. The European
Union also held a preparatory meeting for the Conference, Note verbale dated 23 April
1993 from the Permanent Mission of Denmark to the United Nations Office at Geneva,
transmitting a position paper by the European Community and its member States, A/
CONF.157/PC/87, 23 April 1993.

4

, op. cit.,
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my opinion, still leaves this thorny issue unresolved. As the Vienna
Declaration states:

“all human rights are universal, indivisible and interdependent, and
are interrelated (...). While the significance of national and regional
particularities and various historical, cultural and religious back-
grounds must be borne in mind, it is the duty of States, regardless of
their political, economic or cultural systems, to promote and protect
all human rights and fundamental freedoms"17>.

[t can clearly be seen how this ambiguous paragraph does not
openly show support either for the universality of human rights, or for
the theory of cultural relativism; it aims, as far as is possible, to please
the holders of both opinions. And the fact is that, as we have seen, it
was clearly demonstrated in the sessions of the World Conference on
Human Rights that some views were strongly opposed and that con-
sensus was still very far from being reached'’.

And so, although we are conscious of the problems that come
about when creating a universally applicable concept of human
rights, we are also equally aware of the fact that, progressively, a re-
stricted core of almost universally accepted rights is being created.
Rights such as the right to life, to security, the prohibition of torture
etc are the rights that enjoy very wide acceptance across the majority
of the international community. In the coming years the issue of the
universality of human rights will be the biggest battle we will face. In
this battle it is of paramount importance to be open to other cultures
and to other world-views on human rights, especially if we are to
come closer to the suggestions of the Third World and Islamic coun-
tries. As Xabier Etxeberria has said, “there is a dimension of the uni-
versality of human rights which is only coming about through inter-
cultural dialogue, in a never-ending process”'”’. This process has
begun, and important steps are being taken, while always avoiding
any kind of imposition. As regards this, it is interesting to recall the
words of Antonio Cassese:

75 Viena Declaration and Programme of Actino, A/CONF.157/DC/1/Add.1, 24 June
1993, para. 5.

176 On the issue of the universality of human rights at the Vienna Conference, and
in its Final Declaration, see VILLAN DurAN, C.: «Significado y alcance de la universalidad
de los derechos humanos en la Declaracién de Viena», Revista Espafiola de Derecho In-
ternacional, Vol. XLVI, no. 2, 1994, pp. 505-532.

177 ETXeBERRIA, X.: “Derechos Humanos: ¢Universales u Occidentales?”, Gaceta Mu-
nicipal de Vitoria-Gasteiz, no. 79, 7 December 1996, p. 4.
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“fortunately, States and other organisms are making use of the paths
towards universality, not to reach an absurd and undesirable uniform-
ity, but to reach a minimum of common rules as a result of which we
will be able to ensure respect of at least the essential foundations of
human dignity in any place in the world" 178,

4. The Legal Value of the Universal Declaration

The problem of the legal nature of the Universal Declaration is a
complex issue, and one which has provoked, and continues to pro-
voke controversy among the international community'®. It is clear
that the Universal Declaration is not a treaty, and as such is not, per
se, a legally binding instrument for those States which are parties to
it. These States did not want to give it this format nor take on such
international obligations in 1948 although, during the process of the
drafting of the Declaration, there were many suggestions that this
should be the case.

The Declaration was adopted by the General Assembly of the Unit-
ed Nations as a resolution and therefore in accordance with the UN
Charter, it is a “recommendation” which does not prima facie have any
legal force. In any event, as is well known, ‘Declarations’ are not simple
General Assembly resolutions, but have a special degree of importance.
As has been rightly stated, in the general practice of the United Nations
system, “in view of the greater solemnity and significance of a “Decla-
ration,” it may be considered to impart, on behalf of the organ adopt-
ing it, a strong expectation that Members of the international commu-
nity will abide by it”'80, The truth is that, in direct reference to the
Universal Declaration, the Memorandum of the UN Office of Legal Af-
fairs stated that “a “Declaration” is a formal and solemn instrument,
suitable for rare occasions when principles of great and lasting signifi-
cance are being enunciated, as is the case for the Human Rights Decla-
ration. A recommendation is less formal” (emphasis added).

Given this solemn character of a ‘Declaration’, it can be assumed
that the body adopting it is manifesting its strong hope that all mem-
bers of the international community will respect it. As this hope is

178 Cassese, A.: Los derechos humanos..., op. cit., p. 80.

179 See, for example, the work of Professor Diez de Velasco, who speaks of its “con-
troversial obligatory value”, Diez e VELASCO, M.: Instituciones de Derecho Internacional
Publico, Madrid, 1994, vol. 1, p. 648.

180 Memorandum of the United Nations Office of Legal Affairs, United Nations Secre-
tariat, Doc. E/CN.4/L.610.
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gradually justified by the practice of States, a Declaration can be con-
sidered, due to its customary value, to herald obligatory norms for
States. The variables which condition the legal value of a Declaration
are, fundamentally, these four:

1. The intention to put forward legal principles;
2. The majority by which it was approved;

3. Its content; and

4. the later practice of States's!.

The aim of the Declaration was, as stated in the Preamble, to estab-
lish “a common standard of achievement for all peoples and all na-
tions” and its content is considered to be “a common understanding
of [the] rights and freedoms” to which the Charter refers. It is thus
clear that from the start the huge moral and political value was under-
lined. As Antonio Cassese has said, in 1948 the Declaration was a
“simple and solemn reciprocal promise, only regarding ethical and po-
litical commitments, but not constituting legal obligations on States”;
this decision of the States (that of ‘lowering’ its level of obligation) was
made so as to safeguard State sovereignty to the maximum’'®?, an es-
sential fact and basic constitutional principle of the international com-
munity. However, the different delegations involved in the production
of the Declaration had many different views on the subject when it
came to defining its legal status; the positions of two of the principal
people involved in writing the Declaration, Eleanor Roosevelt and René
Cassin, are very illustrative on this point.

On the same day as the Declaration was adopted, Eleanor Roo-
sevelt, the President of the Commission on Human Rights, and US rep-
resentative at the General Assembly, stated that:

“In giving our approval to the Declaration today it is of primary
importance that we keep clearly in mind the basic character of the
document. It is not a treaty; it is not an international agreement. It is
not and does not purport to be a statement of law or of legal obliga-
tion. It is a Declaration of basic principles of human rights and
freedoms, to be stamped with the approval of the General Assembly
by formal vote of its members, and to serve as a common standard of
achievement for all peoples of all nations”'83.

181 GaRzON, C., “El Valor Juridico de las Declaraciones de la Asamblea General”, Re-
vista Juridica de Catalufia, 1973, pp. 581-616.

182 CAssesE, A.: op. cit., p. 51.

183 Quoted in WHITEMAN, 5t Digest of International Law 243, Washington DC: Dpt of
State Publications 7873, 1965.
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Faced with this stance which minimised the legal value of the Decla-
ration, one of the 'fathers’ of the text, René Cassin, upheld the notion
that, at the time of its adoption, the Declaration constituted “an author-
ised interpretation of the United Nations Charter”, although it did not
have “coercive legal power” and was not “a direct source of legal obli-
gations”. This position strengthened the legal character of the Declara-
tion; Cassin therefore maintained that the Declaration constituted the
point of reference for appreciating the extent to which States fulfilled
their obligations to co-operate with the United Nations as regards hu-
man rights, set out in Article 56 of the Charter, to which the Preamble of
the Charter alludes directly. Although this obligation is written in general
terms, and needs to be further concreted, for example with the addition
of a system of sanctions, this does not to any extent affect its direct legal
value. Additionally, the Declaration was called to integrate itself into the
“general principles of law”, using the definition appearing in Article 38
of the Statute of the International Court of Justice , and, through this, to
form a part of a “universal public order”'84,

This firm stance of Cassin’s in the light of differing opinions is indic-
ative of the fact that the issue of the legal value of the Declaration was
not a peaceful one, and that the views of those most active in its writ-
ing were very different. This was such that the Belgian delegate, M. De-
housse, put forward the proposal that the opinion of the United Na-
tions Legal Service be sought on the issue; this was, however, a
proposal which was unable to gain a sufficient majority at the Third
Commission®>. On the same topic, it is worthy of note that one of the
main reasons for South Africa’s abstention in the final vote was due to
its conviction that the Declaration was of an obligatory nature.

4.1. The Current Legal Value of the Universal Declaration

Whatever the opinions regarding the character of the Declaration
when it was approved, it can safely be said that in the decades follow-

184 UN GAOR 3d Comm., 3d Sess, 1948, p. 61. CassiN, R., La Commission des Droits
de I'Homme de I'ONU, Miscelanea W.F. Ganshof Van der Meersch, LGDJ, Paris 1972, t. 1,
p. 405. CassiN, R.: “La Déclaration Universelle et la mise en ouvre des droits de I'hom-
me”, RCADI, 1951-II, pp. 293 ff.

185 0On this topic, it is interesting to note the distinction made by the Belgian dele-
gate before the Third Commission on 20 October 1948 which, apparently, “as a result
of its great authority... very much impressed the commission”; this distinction was made
between the “legal value” of the Declaration, and its “obligatory character”. This is a
distinction whose reach and transcendence is still being seen today. TcHIRKOVITCH, S., “La
Declaration Universelle des Droits de I'Homme et sa portée internationale”, Revue Ge-
nerale de Droit International Public, vol. 53, 1949, p. 378.
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ing 1948 the document has undergone a significant transformation as
regards its legal value. There are now few international lawyers who
deny the fact that the Declaration has become a normative instrument
which creates legal obligations for member States of the United Na-
tions. The controversy nowadays, however, concerns two issues: firstly,
the interpretation of the process by which the Declaration has become
legally binding; and secondly, a discussion as to whether all the rights
proclaimed in the Declaration are equally binding for all States.

Although this is the majority opinion, there are still many for whom
the current value of the Declaration continues to be as it was when it
was adopted; in this regard nothing has changed. Due to the impor-
tance of this issue, it is relevant to focus for a while on the position
which is held by the United Nations and by the Inter-American Court of
Human Rights.

In 1989, the Inter-American Court had to produce an Advisory
Opinion on the Interpretation of the American Declaration of the Rights
and Duties of Man within the framework of Article 64 of the American
Convention. This Declaration, which came a few months before the
Universal Declaration, has a very similar position within the Organisa-
tion of American States to that which the Universal Declaration has in
the United Nations. This has the result that the observations of the
Court regarding the legal value of the American Declaration are very
relevant to the issue under discussion, and can be ‘imported’ mutatis
mutandi to the Universal Declaration.

In its section of written observations sent by States which are mem-
bers of the OAS system, the United States clearly stated its position:

“The American Declaration of the Rights and Duties of Man rep-
resents a noble statement of the human rights aspirations of the
American States”.

Unlike the American Convention, however, it was not drafted as a
legal instrument and lacks the precision necessary to resolve complex
legal questions. Its normative value lies as a declaration of basic moral
principles and broad political commitments and as a basis to review the
general human rights performance of member States, but not as a
binding set of obligations.

The United States recognizes the good intentions of those who
would transform the American Declaration from a statement of princi-
ples into a binding legal instrument. But good intentions do not make
law. It would seriously undermine the process of international lawmak-
ing - by which sovereign States voluntarily commit to specific legal obli-
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gations - to impose legal obligations on States through a process of
“reinterpretation” or “inference” from a non-binding statement of
principles'®e.

And in order to still further strengthen their point, the United States
made a statement to the tune that “the Declaration remains for all
member States of the OAS what it was when it was adopted: an
agreed statement of non-binding general human rights principles”. The
United States must state, “with all due respect, that it would seriously
undermine the established international law of treaties to say that the
Declaration is legally binding”187.

This United States interpretation was not accepted by the Inter-
American Court which, in accordance with the International Court of
Justice, considers that “an international instrument has to be interpret-
ed and applied within the framework of the entire legal system prevail-
ing at the time of the interpretation”'88. Continuing along this line of
reasoning, the Inter-American Court states that:

“to determine the legal status of the American Declaration it is appro-
priate to look to the inter-American system of today in the light of the
evolution it has undergone since the adoption of the Declaration,
rather than to examine the normative value and significance which
that instrument was believed to have had in 1948”189,

There is no doubt as to the fact that the evolution of American law
is a regional expression of the situation experienced by universal and
international human rights law, and it is because of this that the advi-
sory opinion is so important. In addition, as was stated above, the posi-
tion of the American Declaration within the OAS system is very similar
to that of the Universal Declaration within the United Nations Organi-
sation. The Charter of the OAS includes some provisions which refer to
human rights, but does not contain a list of what exactly they are; this
is very similar to the situation as regards the San Francisco Charter. This
is such that, as the OAS General Assembly has repeatedly stated, the
American Declaration is an “authorised interpretation” of the Charter
as regards human rights for OAS member States, and, as such, is a true
source of international legal obligations. As the Inter-American Court
has said:

186 |nter-American Court of Human Rights, Series A, No. 10, Advisory Opinion OC-
10/89, 14 July 1989, para. 12.

187 QOp. cit., para. 17.

188 |CJ Reports, 1971, p. 31.

189 QOp. cit., para. 37.
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“the member States of the Organization have signalled their agree-
ment that the Declaration contains and defines the fundamental
human rights referred to in the Charter. Thus the Charter of the
Organization cannot be interpreted and applied as far as human
rights are concerned without relating its norms, consistent with the
practice of the organs of the OAS, to the corresponding provisions of
the Declaration” 190,

The practice repeated at the heart of the OAS has been that for
member States which are not a part of the American Convention,
the essential legal instrument as regards human rights for the deter-
mination of their obligations and the evaluation of their fulfilment is,
without doubt, the American Declaration; this is how it has consist-
ently been applied by the Inter-American Commission throughout its
significant advisory capacity since 1960. But even for States that
were part of the Convention in 1969, although there is no doubt as
to the fact that the fundamental basis for their obligations as regards
this lies in the same Convention (given the superior precision of its
provisions), it is not for this reason that they are freed from the envi-
rons of the Declaration through being OAS members and, as such,
also bound by the Charter of the Organisation. This position leads
the Court to the conclusion that the Declaration undoubtedly has
“legal value” 1.

4.2. Theories Explaining its Current Legal Value

The process through which the Universal Declaration has become a
normative instrument is due in part to the fact that the writing, ap-
proval and coming into force of the 1966 Covenants took a significant
amount of time, and the international community needed a legal docu-
ment which defined the legal obligations of States as regards human
rights. Once the United Nations Commission on Human Rights com-
pleted the draft of the UDHR in 1948, it began the huge task of at-
tempting to write an international treaty which would much more spe-
cifically set out the international obligations of States on the issue,
considering that the UDHR was a Declaration containing only very gen-
eral principles. Naturally, achieving agreements from States regarding
the specific obligations coming from each of the rights was a much
harder task. Firstly, the Commission had to separate what was united in

190 QOp. cit., para. 43.
191 QOp. cit., para. 47.
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the UDHR: civil and political rights, and those which are economic, so-
cial and cultural. The main reason for this was that States considered
the obligations they took on as regards each of these groups of rights
to be essentially different. Although the Covenant project was very ad-
vanced and almost completed in 1955, it was necessary to wait until
16 December 1966 for the Covenants to be adopted by the General
Assembly and opened up for signature and ratification. It should also
be noted that they did not come into force until the first few months
of 1976 when State number 35 deposited the instrument of ratification
for each of the Covenants.

The prolonged absence (at least from 1948 until 1976, and from
this latter year only for those States which had ratified it) of a specific
treaty on the subject meant that the Declaration was used with great
frequency. When governments, the United Nations and other interna-
tional organisations wanted to invoke human rights obligations, or
wanted to condemn violations of them by a State, they referred to the
Universal Declaration as the basic norm. In this way, the Declaration
came to symbolise what the international community understood as
“human rights”, reinforcing the conviction that governments had the
obligation of assuring fulfilment of the rights of the Declaration for all
those individuals under their jurisdiction.

It is undeniable that for the whole United Nations system, espe-
cially those bodies relating to human rights (Commission, Sub-Com-
mission, special rapporteurs, working groups etc), the UDHR has been
the fundamental point of reference, and therefore taking on an almost
‘constitutional” role inside the organisation. The importance of this
‘obligatory’ value of the Declaration for all UN bodies should be high-
lighted.

There currently exist three fundamental theories, which do not for any
reason have to be incompatible or exclusive, which attempt to explain the
current legal value of the UDHR. The first of these holds that the UDHR is
an “authentic or authorised interpretation” of the obligations contained
within the UN Charter as regards human rights. A second theory states
that the UDHR has become “customary international law"; finally, another
theory prefers to base its normativity on the category of “general principles
of law"”. These theories will be looked at in detail below.

4.2.1. THE UDHR AS AN “AUTHENTIC INTERPRETATION” OF THE CHARTER

Some scholars and governments hold that the fact that UN bodies
make constant reference to the Declaration when applying clauses of
the Charter implies that the Declaration is accepted as an “authorised
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and authentic interpretation” of these clauses. Many United Nations
bodies have made frequent references to the Declaration: the General
Assembly in innumerable resolutions; the Commission on Human
Rights and its Sub-Commission; the country and thematic special rap-
porteurs, etc. The references of the International Court of Justice, the
highest jurisdictional body in the international community, when it has
had to provide an advisory opinion of some kind, or judge some case
regarding human rights, are of particular importance. Some examples
follow:

In the well-known case of the Barcelona Traction, the Court, in re-
ferring to obligations erga omnes (those obligations which States have
as regards the international community as a whole), states that one of
the sources of these obligations is “the principles and rules concerning
the basic rights of the human person, including protection from slavery
and racial discrimination. Some of the corresponding rights of protec-
tion have entered into the body of general international law; others are
conferred by international instruments of a universal or quasi-universal
character” 192

In the case regarding the Presence of South Africa in Namibia, the
ICJ concluded that racial discrimination, which constitutes a denial of
fundamental human rights, is a flagrant violation of the purposes and
principles of the United Nations Charter'3. The prohibition of racial
discrimination is to be found not only in the Charter, but also in the
UDHR (Articles 2, 7, and 16).

As regards the case concerning United States diplomatic and con-
sular Staff in Tehran, kidnapped by fundamentalist Islamic students,
the Court held that the act of abusively denying human beings free-
dom, and of forcing them into physical suffering in pitiful circumstanc-
es, is manifestly incompatible with the United Nations Charter, as well
as with the fundamental principles enunciated in the Universal Decla-
ration of Human Rights'*. We can see especially clear with this case
how the ICJ considers the violation of one of the basic human rights
protected by the UDHR not only as a violation of this document, but
also as a violation of the obligations derived from the United Nations
Charter; this is an unequivocal sign that the Court considers the UDHR
to be a legal text which specifies the obligations of the Charter as re-
gards human rights.

192 ClJ Recueil, 1970, p. 32.
193 ClJ Recueil, 1971, p. 57.
194 ClJ Recueil, 1980, p. 42.
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As a famous internationalist has stated on examination of the
Court's case-law, "apparently the unanimous opinion of the Court is
that the Universal Declaration is a document with sufficient legal sta-
tus that its invocation is justifiable as regards the obligations of States
in accordance with general international law... the Declaration as a
whole sets out fundamental principles recognised by general interna-
tional law" 195,

4.2.2. THE UDHR As “CUSTOMARY INTERNATIONAL LAW "

Other scholars are of the opinion that the fact that governments
continuously (at international conferences, in presidential declarations,
in ministers’ statements etc) cite the Universal Declaration, and that
States have even incorporated many of its clauses in their legislation,
means that this practice has brought about a norm of customary inter-
national law, if not as regards all articles in the Declaration, then cer-
tainly as regards a considerable part of them.

The famous theory regarding the relationship between ‘Declara-
tions’ of the UN General Assembly and customary law, formulated by
Jiménez de Aréchaga'®®, holds that a ‘Declaration’ can have three ef-
fects:

1. a ‘codifying’ effect: the Declaration is no more than a formal
and written expression of pre-existing customary norms;

2. a ‘crystallising’ effect: the Declaration is the first written formu-
lation of norms in the process of being set up, and, because of
the discussion of the Declaration, consensus among States will
lead to its ‘crystallisation’ as a legal rule which is customary in
character;

3. a ‘generative’ effect: the Declaration, at the time of its approval,
is a new norm, and has the status of lege ferenda, but it consti-
tutes the starting point for the later practice of States, a practice
which is ‘repeated and uniform’, so that the Declaration becomes
a legal rule because of its customary character.

195 RopLey, N., “Human Rights and Humanitarian Intervention: The Case-Law of the
World Court”, 38 ICLQ (1989), pp. 321-326.

196 As is well-known, this main theory refers to the relationship between treaty and
custom, with the application of the Declarations of the General Assembly of the United
Nations being a perfect adaptation of the same, JIMENEZ DE ARECHAGA, E., El Derecho In-
ternacional Contemporaneo, Madrid, 1980, pp. 19-42.
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The first question which should be asked is which of these three
categories the UDHR should be placed in. It is very interesting, and at
the same time surprising, that Professor Jiménez de Aréchaga, in his
many classifications of ‘Declarations’ regarding these three categories,
makes no reference to the UDHR, although this is evidently one of the
most important Declarations in the history of the General Assembly.
We believe the best position is the one that holds that the UDHR
should be placed in the third category, that of being ‘generative’, al-
though there are also many arguments for putting it into one of the
other two categories.

This position leads us to the fact that the UDHR, at the time of its
adoption, became the first universal and general international docu-
ment concerning human rights; its novelty here cannot be disputed.
The UN Charter, and the inclusion of clauses on human rights, with
the consequent ‘internationalisation” of a subject which until that time
had come under the exclusive domestic jurisdiction of States, meant
that there was a revolution, and undeniable novelty, in contemporary
international law; but the Charter does not contain any list of rights,
as it was decided not to